FL ST § 713.06

 West's F.S.A. § 713.06 

[image: image1.png]



WEST'S FLORIDA STATUTES ANNOTATED  

TITLE XL. REAL AND PERSONAL PROPERTY 

CHAPTER 713. LIENS, GENERALLY 

PART I. CONSTRUCTION LIENS 

713.06. Liens of persons not in privity;  proper payments
 (1) A materialman or laborer, either of whom is not in privity with the owner, or a subcontractor or sub‑subcontractor who complies with the provisions of this part and is subject to the limitations thereof, has a lien on the real property improved for any money that is owed to him or her for labor, services, or materials furnished in accordance with his or her contract and with the direct contract and for any unpaid finance charges due under the lienor's contract.  A materialman or laborer, either of whom is not in privity with the owner, or a subcontractor or sub‑subcontractor who complies with the provisions of this part and is subject to the limitations thereof, also has a lien on the owner's real property for labor, services, or materials furnished to improve public property if the improvement of the public property is furnished in accordance with his or her contract and with the direct contract.  The total amount of all liens allowed under this part for furnishing labor, services, or material covered by any certain direct contract must not exceed the amount of the contract price fixed by the direct contract except as provided in subsection (3).  No person may have a lien under this section except those lienors specified in it, as their designations are defined in s. 713.01.

(2)(a) All lienors under this section, except laborers, as a prerequisite to perfecting a lien under this chapter and recording a claim of lien, must serve a notice on the owner setting forth the lienor's name and address, a description sufficient for identification of the real property, and the nature of the services or materials furnished or to be furnished.  A sub‑subcontractor or a materialman to a subcontractor must serve a copy of the notice on the contractor as a prerequisite to perfecting a lien under this chapter and recording a claim of lien.  A materialman to a sub‑subcontractor must serve a copy of the notice to owner on the contractor as a prerequisite to perfecting a lien under this chapter and recording a claim of lien.  A materialman to a sub‑ subcontractor shall serve the notice to owner on the subcontractor if the materialman knows the name and address of the subcontractor.  The notice must be served before commencing, or not later than 45 days after commencing, to furnish his or her labor, services, or materials, but, in any event, before the date of the owner's disbursement of the final payment after the contractor has furnished the affidavit under subparagraph (3)(d)1.  The notice must be served regardless of the method of payments by the owner, whether proper or improper, and does not give to the lienor serving the notice any priority over other lienors in the same category;  and the failure to serve the notice, or to timely serve it, is a complete defense to enforcement of a lien by any person. The serving of the notice does not dispense with recording the claim of lien. The notice is not a lien, cloud, or encumbrance on the real property nor actual or constructive notice of any of them.

(b) If the owner, in his or her notice of commencement, has designated a person in addition to himself or herself to receive a copy of such lienor's notice, as provided in s. 713.13(1)(b), the lienor shall serve a copy of his or her notice on the person so designated.  The failure by the lienor to serve such copy, however, does not invalidate an otherwise valid lien.

(c) The notice may be in substantially the following form and must include the information and the warning contained in the following form:

WARNING!  FLORIDA'S CONSTRUCTION LIEN LAW ALLOWS SOME UNPAID CONTRACTORS, SUBCONTRACTORS, AND MATERIAL SUPPLIERS TO FILE LIENS AGAINST YOUR PROPERTY EVEN IF YOU HAVE MADE PAYMENT IN FULL.

UNDER FLORIDA LAW, YOUR FAILURE TO MAKE SURE THAT WE ARE PAID MAY RESULT IN A LIEN AGAINST YOUR PROPERTY AND YOUR PAYING TWICE.

TO AVOID A LIEN AND PAYING TWICE, YOU MUST OBTAIN A WRITTEN RELEASE FROM US EVERY TIME YOU PAY YOUR CONTRACTOR.

NOTICE TO OWNER

To  (Owner's name and address) 

The undersigned hereby informs you that he or she has furnished or is furnishing services or materials as follows:

 (General description of services or materials)  for the improvement of the real property identified as  (property description)  under an order given by____________.

Florida law prescribes the serving of this notice and restricts your right to make payments under your contract in accordance with Section 713.06, Florida Statutes.

IMPORTANT INFORMATION FOR

YOUR PROTECTION

Under Florida's laws, those who work on your property or provide materials and are not paid have a right to enforce their claim for payment against your property.  This claim is known as a construction lien.

If your contractor fails to pay subcontractors or material suppliers or neglects to make other legally required payments, the people who are owed money may look to your property for payment, EVEN IF YOU HAVE PAID YOUR CONTRACTOR IN FULL.

PROTECT YOURSELF:

‑‑RECOGNIZE that this Notice to Owner may result in a lien against your property unless all those supplying a Notice to Owner have been paid.

‑‑LEARN more about the Construction Lien Law, Chapter 713, Part I, Florida Statutes, and the meaning of this notice by contacting an attorney or the Florida Department of Business and Professional Regulation.

 (Lienor's Signature) 

 (Lienor's Name) 

 (Lienor's Address) 

Copies to:   (Those persons listed in Section 713.06(2)(a) and (b) , Florida Statutes)

The form may be combined with a notice to contractor given under s. 255.05 or s. 713.23 and, if so, may be entitled "NOTICE TO OWNER/NOTICE TO CONTRACTOR."

(d) A notice to an owner served on a lender must be in writing, must be served in accordance with s. 713.18, and shall be addressed to the persons designated, if any, and to the place and address designated in the notice of commencement.  Any lender who, after receiving a notice provided under this subsection, pays a contractor on behalf of the owner for an improvement shall make proper payments as provided in paragraph (3)(c) as to each such notice received by the lender.  The failure of a lender to comply with this paragraph renders the lender liable to the owner for all damages sustained by the owner as a result of that failure.  This paragraph does not give any person other than an owner a claim or right of action against a lender for the failure of the lender to comply with this paragraph.  Further, this paragraph does not prohibit a lender from disbursing construction funds at any time directly to the owner, in which event the lender has no obligation to make proper payments under this paragraph.

(e) A lienor, in the absence of a recorded notice of commencement, may rely on the information contained in the building permit application to serve the notice prescribed in paragraphs (a), (b), and (c).

(f) If a lienor has substantially complied with the provisions of paragraphs  (a), (b), and (c), errors or omissions do not prevent the enforcement of a claim against a person who has not been adversely affected by such omission or error.  However, a lienor must strictly comply with the time requirements of paragraph (a).

(3) The owner may make proper payments on the direct contract as to lienors under this section, in the following manner:

(a) If the description of the property in the notice prescribed by s. 713.13 is incorrect and the error adversely affects any lienor, payments made on the direct contract shall be held improperly paid to that lienor;  but this does not apply to clerical errors when the description listed covers the property where the improvements are.

(b) The owner may pay to any laborers the whole or any part of the amounts that shall then be due and payable to them respectively for labor or services performed by them and covered by the direct contract, and shall deduct the same from the balance due the contractor under a direct contract.

(c) When any payment becomes due to the contractor on the direct contract, except the final payment:

1. The owner shall pay or cause to be paid, within the limitations imposed by subparagraph 2., the sum then due to each lienor giving notice prior to the time of the payment.  The owner may require, and, in such event, the contractor shall furnish as a prerequisite to requiring payment to himself or herself, an affidavit as prescribed in subparagraph (d)1., on any payment made, or to be made, on a direct contract, but the furnishing of the affidavit shall not relieve the owner of his or her responsibility to pay or cause to be paid all lienors giving notice.  The owner shall be under no obligation to any lienor, except laborers, from whom he or she has not received a notice to owner at the time of making a payment.

2. When the payment due is insufficient to pay all bills of lienors giving notice, the owner shall prorate the amount then due under the direct contract among the lienors giving notice pro rata in the manner prescribed in subsection (4).  Lienors receiving money shall execute partial releases, as provided in s. 713.20(2), to the extent of the payment received.

3. If any affidavit permitted hereunder recites any outstanding bills for labor, services, or materials, the owner may pay the bills in full direct to the person or firm to which they are due if the balance due on the direct contract at the time the affidavit is given is sufficient to pay the bills and shall deduct the amounts so paid from the balance of payment due the contractor.  This subparagraph shall not create any obligation of the owner to pay any person who is not a lienor giving notice.

4. No person furnishing labor or material, or both, who is required to serve a notice under paragraph (2)(a) and who did not serve the notice and whose time for service has expired shall be entitled to be paid by the owner because he or she is listed in an affidavit furnished by the contractor under subparagraph (c)1.

5. If the contract is terminated before completion, the contractor shall comply with subparagraph (d)1.

(d) When the final payment under a direct contract becomes due the contractor:

<Text of subsec. (3)(d)1. effective until January 1, 2004>
1. The contractor shall give to the owner an affidavit stating, if that be the fact, that all lienors under his or her direct contract who have timely served a notice to owner on the owner and the contractor have been paid in full or, if the fact be otherwise, showing the name of each such lienor who has not been paid in full and the amount due or to become due each for labor, services, or materials furnished.  The contractor shall have no lien or right of action against the owner for labor, services, or materials furnished under the direct contract while in default for not giving the owner the affidavit;  however, the negligent inclusion or omission of any information in the affidavit which has not prejudiced the owner does not constitute a default that operates to defeat an otherwise valid lien.  The contractor shall execute the affidavit and deliver it to the owner at least 5 days before instituting an action as a prerequisite to the institution of any action to enforce his or her lien under this chapter, even if the final payment has not become due because the contract is terminated for a reason other than completion and regardless of whether the contractor has any lienors working under him or her or not.

<Text of subsec. (3)(d)1. effective January 1, 2004>
1. The contractor shall give to the owner a final payment affidavit stating, if that be the fact, that all lienors under his or her direct contract who have timely served a notice to owner on the owner and the contractor have been paid in full or, if the fact be otherwise, showing the name of each such lienor who has not been paid in full and the amount due or to become due each for labor, services, or materials furnished.  The affidavit must be in substantially the following form:

CONTRACTOR'S FINAL PAYMENT AFFIDAVIT

State of Florida

County of _______

Before me, the undersigned authority, personally appeared  (name of affiant) , who, after being first duly sworn, deposes and says of his or her personal knowledge the following:

1. He or she is the  (title of affiant) , of  (name of contractor's business) , which does business in the State of Florida, hereinafter referred to as the "Contractor."

2. Contractor, pursuant to a contract with  (name of owner) , hereinafter referred to as the "Owner," has furnished or caused to be furnished labor, materials, and services for the construction of certain improvements to real property as more particularly set forth in said contract.

3. This affidavit is executed by the Contractor in accordance with section 713.06 of the Florida Statutes for the purposes of obtaining final payment from the Owner in the amount of $___.

4. All work to be performed under the contract has been fully completed, and all lienors under the direct contract have been paid in full, except the following listed lienors:

NAME OF LIENOR____________AMOUNT DUE

Signed, sealed, and delivered this ____ day of ____, ____,

By  (name of affiant) 

 (title of affiant) 

 (name of contractor's business) 

Sworn to and subscribed before me this ____ day of ____ by  (name of affiant) , who is personally known to me or produced_____ as identification, and did take an oath.

 (name of notary public) 

Notary Public

My Commission Expires:

 (date of expiration of commission) 

The contractor shall have no lien or right of action against the owner for labor, services, or materials furnished under the direct contract while in default for not giving the owner the affidavit;  however, the negligent inclusion or omission of any information in the affidavit which has not prejudiced the owner does not constitute a default that operates to defeat an otherwise valid lien.  The contractor shall execute the affidavit and deliver it to the owner at least 5 days before instituting an action as a prerequisite to the institution of any action to enforce his or her lien under this chapter, even if the final payment has not become due because the contract is terminated for a reason other than completion and regardless of whether the contractor has any lienors working under him or her or not.

2. If the contractor's affidavit required in this subsection recites any outstanding bills for labor, services, or materials, the owner may, after giving the contractor at least 10 days' written notice, pay such bills in full direct to the person or firm to which they are due, if the balance due on a direct contract at the time the affidavit is given is sufficient to pay them and lienors giving notice, and shall deduct the amounts so paid from the balance due the contractor.  Lienors listed in said affidavit not giving notice, whose 45‑day notice time has not expired, shall be paid in full or pro rata, as appropriate, from any balance then remaining due the contractor;  but no lienor whose notice time has expired shall be paid by the owner or by any other person except the person with whom that lienor has a contract.

3. If the balance due is not sufficient to pay in full all lienors listed in the affidavit and entitled to payment from the owner under this part and other lienors giving notice, the owner shall pay no money to anyone until such time as the contractor has furnished him or her with the difference;  however, if the contractor fails to furnish the difference within 10 days from delivery of the affidavit or notice from the owner to the contractor to furnish the affidavit, the owner shall determine the amount due each lienor and shall disburse to them the amounts due from him or her on a direct contract in accordance with the procedure established by subsection (4).

4. The owner shall have the right to rely on the contractor's affidavit given under this paragraph in making the final payment, unless there are lienors giving notice who are not listed in the affidavit.  If there are lienors giving notice who are not so listed, the owner may pay such lienors and any persons listed in the affidavit that are entitled to be paid by the owner under subparagraph 2. and shall thereupon be discharged of any further responsibility under the direct contract, except for any balance that may be due to the contractor.

5. The owner shall retain the final payment due under the direct contract that shall not be disbursed until the contractor's affidavit under subparagraph 1. has been furnished to the owner.

6. When final payment has become due to the contractor and the owner fails to withhold as required by subparagraph 5., the property improved shall be subject to the full amount of all valid liens of which the owner has notice at the time the contractor furnishes his or her affidavit.

(e) If the improvement is abandoned before completion, the owner shall determine the amount due each lienor giving notice and shall pay the same in full or prorate in the same manner as provided in subsection (4).

(f) No contractor shall have any right to require the owner to pay any money to him or her under a direct contract if such money cannot be properly paid by the owner to the contractor in accordance with this section.

(g) Except with written consent of the contractor, before paying any money directly to any lienor except the contractor or any laborer, the owner shall give the contractor at least 10 days' written notice of his or her intention to do so, and the amount he or she proposes to pay each lienor.

(h) When the owner has properly retained all sums required in this section to be retained but has otherwise made improper payments, the owner's real property shall be liable to all laborers, subcontractors, sub‑subcontractors, and materialmen complying with this chapter only to the extent of the retentions and the improper payments, notwithstanding the other provisions of this subsection.  Any money paid by the owner on a direct contract, the payment of which is proved to have caused no detriment to any certain lienor, shall be held properly paid as to the lienor, and if any of the money shall be held not properly paid as to any other lienors, the entire benefit of its being held not properly paid as to them shall go to the lienors.

(4)(a) In determining the amounts for which liens between lienors claiming under a direct contract shall be paid by the owner or allowed by the court within the total amount fixed by the direct contract and under the provisions of this section, the owner or court shall pay or allow such liens in the following order:

1. Liens of all laborers.

2. Liens of all persons other than the contractor.

3. Lien of the contractor.

(b) Should the total amount for which liens under such direct contract may be allowed be less than the total amount of liens under such contract in all classes above mentioned, all liens in a class shall be allowed for their full amounts before any liens shall be allowed to any subsequent class.  Should the amount applicable to the liens of any single class be insufficient to permit all liens within that class to be allowed for their full amounts, each lien shall be allowed for its pro rata share of the total amount applicable to liens of that class;  but if the same labor, services, or materials shall be covered by liens of more than one class, such labor, services, or materials shall be allowed only in the earliest class by which they shall be covered;  and also if the same labor, services, or materials shall be covered by liens of two or more lienors of the same class, such labor, services, or materials shall be allowed only in the lien of the lienor farthest removed from the contractor.  This section shall not be construed to affect the priority of liens derived under separate direct contracts.

CREDIT(S) 

Amended by Laws 1990, c. 90‑109, § 4, eff. Jan. 1. 1991;  Laws 1990, c. 90‑109, § 4, eff. Jan. 1, 1991;  Laws 1993, c. 93‑99, § 1, eff. April 25, 1993;  Laws 1994, c. 94‑119, § 318, eff. May 4, 1994;  Laws 1994, c. 94‑ 218, § 229, eff. May 20, 1994;  Laws 1996, c. 96‑383, § 2, eff. Oct. 1, 1996;  Laws 1997, c. 97‑102, § 1764, eff. July 1, 1997;  Laws 1997, c. 97‑219, § 2, eff. Oct. 1, 1997;  Laws 1998, c. 98‑135, § 3, eff. July 1, 1998;  Laws 1999, c. 99‑386, § 3, eff. Oct. 1, 1999;  Laws 2003, c. 2003‑ 177, § 2, eff. Oct. 1, 2003;  Laws 2003, c. 2003‑177, § 3, eff. Jan. 1, 2004.

<General Materials (GM) ‑ References, Annotations, or Tables>
HISTORICAL AND STATUTORY NOTES 

Derivation: 
Laws 1987, c. 87‑74, § 3. 

Laws 1980, c. 80‑97, § 4. 

Laws 1977, c. 77‑353, § 5. 

Laws 1975, c. 75‑227, § 1. 

Laws 1967, c. 67‑254, § 35. 

Fla.St.1965, § 84.061. 

Laws 1965, c. 65‑456, §§ 4, 5. 

Laws 1963, c. 63‑135, § 1.

Amendment Notes: 
See Historical Note under § 713.03 for text of former § 84.02.

Laws 1963, c. 63‑135, § 1, revised the subject matter of §§ 84.02, 84.021, 84.04 and 84.05 and incorporated the same into a new § 84.061.

Laws 1965, c. 65‑456, inserted subpar. 4 of subsec. (3)(c);  inserted the concluding sentence of par. 2 of subsec. (3)(d);  and deleted former subsec. (4) which read:

"Liens under this section shall take effect from the recording of the notice of commencement provided in § 84.131."

The section was renumbered as § 713.06 from § 84.061 in 1967.

Laws 1975, c. 75‑227, added the second sentence to subsec. (3) (a).

Laws 1977, c. 77‑353, rewrote subsecs. (1), (2) (a), (3) (c), (3) (d), and  (3) (h).  Prior thereto the provisions, as they appeared in Fla.St.1975, provided:

"(1) A materialman or laborer, either of whom is not in privity with the owner, or a subcontractor who complies with the provisions of this part I and is subject to the limitations thereof, shall have a lien on the real property improved for any money that shall be owing to him for labor, services or materials furnished in accordance with his contract and with the direct contract.  The total amount of all liens allowed under this part for furnishing labor, services or material covered by any certain direct contract shall not exceed the amount of the contract price fixed by said direct contract except as provided in subsection (3) of this section.

"(2)(a) All lienors under this section, except laborers, as a prerequisite to perfecting a lien under this chapter and recording a claim of lien, shall be required to serve a notice on the owner setting forth the lienor's name and address, a description sufficient for identification of the real property, and the nature of the services or materials furnished or to be furnished.  This notice must be served before commencing or not later than 45 days from commencing to furnish his services or materials but in any event before the date of furnishing the affidavit under subsection (3)(d)1., of this section, or abandonment, whichever shall occur first.  The serving of this notice shall not dispense with recording the claim of lien.  This notice shall not be deemed to constitute a lien, cloud or encumbrance on said real property nor actual nor constructive notice of any of the same."

"(3)(c) When any payment becomes due to the contractor on the direct contract, except the final payment:

"1. The owner shall pay or cause to be paid, within the limitations imposed by subparagraph 2., the sum then due to each lienor giving notice prior to the time of said payment.  The owner may require (and in such event, the contractor shall furnish as a prerequisite to requiring payment to himself) an affidavit as prescribed in paragraph (d)1., on any payment made or to be made on a direct contract;  provided, the furnishing of any such affidavit shall not relieve the owner of his responsibility to pay or cause to be paid all lienors giving notice as aforesaid.  Except laborers, the owner shall be under no obligation to any lienor from whom he has not received a notice at the time of making any such payment.

"2. When the payment due is insufficient to pay all bills of lienors giving notice, the owner shall prorate the amount then due under the direct contract among the lienors filing notices pro rata in the manner prescribed in subsection (4).  Lienors receiving money shall execute partial releases as provided in s. 713.20(2), to the extent of the payment received.

"3. If any affidavit permitted hereunder recites any outstanding bills for labor, services or materials, the owner may pay such bills in full direct to the person or firm to whom they are due if the balance due on the direct contract at the time the affidavit is given is sufficient to pay such bills and shall deduct the amounts so paid from the balance of payment due the contractor.

"4. No person furnishing labor or material or both who is required to serve a notice under subsection (2)(a), and who did not serve such notice and whose time for such service has expired shall be paid because he is listed in an affidavit furnished by the contractor under this subsection until all lienors giving notice and lienors listed in such affidavit whose time for serving such notice has not expired have been paid in full.  If there is a balance due the contractor after all of said lienors have been paid in full, any of said persons who failed to serve timely notice shall be paid in full or pro rata according to the amounts of their claims to the extent of such balance due the contractor;  provided, this shall not be construed to permit any claim or demand whatsoever by said persons failing to serve timely notice against the owner.

"(d) When the final payment under a direct contract becomes due the contractor:

"1. The contractor shall give to the owner an affidavit stating, if that be the fact, that all lienors have been paid in full or, if the fact be otherwise, showing the name of each lienor who has not been paid in full and the amount due or to become due each for labor, services or materials furnished.  The contractor shall have no lien or right of action against the owner for labor, services or materials furnished under the direct contract while in default by reason of not giving the owner such affidavit.  The contractor shall execute said affidavit and deliver it to the owner at least 5 days before instituting suit as a prerequisite to the institution of any suit to enforce his lien under this chapter.

"2. If the contractor's affidavit required in this subsection recites any outstanding bills for labor, services or materials the owner may, after giving the contractor at least 10 days' written notice, pay such bills in full direct to the person or firm to whom they are due, if the balance due on a direct contract at the time the affidavit is given is sufficient to pay them and lienors giving notice, and shall deduct the amounts so paid from the balance due the contractor.  Lienors listed in said affidavit not giving notice may be paid nevertheless.

"3. If the balance due is not sufficient to pay in full all lienors listed in the affidavit given by the contractor at that time and other lienors giving notice, the owner shall pay no money to anyone until such time as the contractor has furnished him with the difference;  provided, that if the contractor fails to furnish the difference within 10 days from delivery of the affidavit or notice from the owner to the contractor to furnish the affidavit, the owner shall determine the amount due each lienor and shall disburse to them the amounts due from him on a direct contract in accordance with the procedure established by subsection (4).

"4. The owner shall have the right to rely on the contractor's affidavit given under this subparagraph in making the final payment unless there are lienors giving notice who are not listed in said affidavit.  If there are lienors giving notice who are not so listed, the owner may pay said lienors and any persons listed in said affidavit and shall thereupon be discharged of any further responsibility under the direct contract except for any balance which may be due to the contractor.

"5. The owner shall retain the last payment due under a contract or 10 percent of the original contract price, whichever is larger, which shall not be disbursed until the contractor's affidavit under paragraph (d)1. of this subsection has been delivered to the owner.

"6. When final payment has become due to the contractor and the owner fails to withhold as required by paragraph (d)5. of this subsection, the property improved shall be subject to the full amount of all valid liens of which the owner has notice at the time the contractor furnishes his affidavit."

"(h) When the owner has properly retained all sums required in this section to be retained but has otherwise made improper payments, the owner's real property shall be held liable to all laborers, subcontractors and materialmen complying with this chapter only to the extent of such retentions and such improper payments, notwithstanding the provisions of this subsection.  Any money paid by the owner on a direct contract, the payment of which is proved to have caused no detriment to any certain lienor, shall be held to have been properly paid as to such lienor, and if any of such money shall be held not properly paid as to any other lienors, the entire benefit of its being held not properly paid as to them shall go to such lienors."

Laws 1980, c. 80‑97, § 4, deleted in the third sentence of subsec. (2) (a)  "also" preceding "serve a copy of the notice to owner on the" and added "contractor and" thereafter;  substituted in the fourth sentence of subsec. (2) (a) "the owner's disbursement of the final payment after the contractor has furnished" for "furnishing";  substituted in the fifth sentence of subsec. (2) (a) "or to timely serve it, shall be a complete defense to enforcement of a lien by any person" for "shall be a complete defense to payment by any person except a person with whom the lienor failing to serve the notice has a contract";  and, added subsec. (3) (c)5.

Laws 1987, c. 87‑74, § 3, eff. Oct. 1, 1987, added subsec. (2)(d).

Laws 1990, c. 90‑109, § 4, eff. Jan. 1, 1991, in subsec. (1), substituted "this part" for "part I" throughout, substituted "has" for "shall have" following "thereof" in the first sentence, substituted "must" for "shall" following "contract" in the second sentence, and substituted "may" for "shall" following "person" in the last sentence;  in par. (2)(a), substituted "must" for "shall be required to" following "lien," in the first sentence, substituted "must" for "shall" following "subcontractor" in the second sentence, substituted "must" for "shall" following "sub‑subcontractor" in the third sentence, substituted "after" for "from" following "45 days" and deleted "or abandonment, whichever shall occur first" following "subparagraph (3)(d)1" in fourth sentence, substituted "does" for "shall" preceding "not give" and "is" for "shall be" following "serve it," in the fifth sentence, substituted "does" for "shall" following "notice" in the sixth sentence, and substituted "is not" for "shall not be" following "notice" in the last sentence;  in par. (2)(b), substituted "has" for "shall have" following "commencement," and "s. 713.13(1)(b)" for "s. 713.13(1)(g)" following "provided in" in the first sentence, and inserted "The" preceding "failure" and substituted "does" for "shall" following "however," in the last sentence;  rewrote par. (2)(c); inserted pars. (2)(d) and (2)(e);   redesignated former par. (2)(d) as par. (2)(f), deleted "any" preceding "errors" and substituted "do" for "shall" following "omissions" in the first sentence, and added the last sentence;  and in subsec. (3), deleted the former first sentence of par. (a), and deleted ", at any time after recording the notice provided in s. 713.13," following "owner" in par. (b).

Laws 1990, c. 90‑109, § 28, provides:

"A provision of this act does not apply to any act required to be done within a time period which is running on the effective date of that provision or when its operation would impair vested contract rights."

Laws 1993, c. 93‑99, § 1, eff. April 25, 1993, in subsec. (2)(c), near the end of the form, substituted "Department of Professional Regulation" for "Department of Agriculture and Consumer Services, Division of Consumer Services".

Laws 1994, c. 94‑119, § 318, eff. May 4, 1994, in subsec. (2)(a), deleted a requirement of service of a copy of the notice on the subcontractor of the sub‑ subcontractor in the third sentence, and inserted the fourth sentence, relating to service of the notice on the subcontractor.

Laws 1994, c. 94‑218, § 229, eff. May 20, 1994, in subsec. (2)(c), substituted a reference to the Department of Business and Professional Regulation for a reference to the Department of Professional Regulation in the notice form.

Laws 1996, c. 96‑383, § 2, eff. Oct. 1, 1996, in subsec. (1), added "and for any unpaid finance charges due under the lienor's contract" at the end of the first sentence, and inserted the second sentence, relating to public property improvements.

Laws 1997, c. 97‑102, eff. July 1, 1997, removed gender‑specific references applicable to human beings from volume 4 of the Florida Statutes without substantive changes in legal effect.

Laws 1997, c. 97‑219, § 2, eff. Oct. 1, 1997, in subsec. (2), par. (b), substituted "serve" for "mail" throughout, and in the first sentence, substituted "on" for "to";  and in par. (d), in the first sentence, substituted ", must be served in accordance with s. 713.18, and shall be addressed" for "and delivered to the lender by certified mail, return receipt requested,".

Laws 1998, c. 98‑135, § 3, eff. July 1, 1998, in subsec. (2), par. (a), in the sentence beginning "The notice must be served before", inserted "labor,"; and in subsec. (3), par. (d)1., in the first sentence, inserted "who have timely served a notice to owner on the owner and the contractor", and inserted "such";  and in the second sentence, added ";  however, the negligent inclusion or omission of any information in the affidavit which has not prejudiced the owner does not constitute a default that operates to defeat an otherwise valid lien".

Laws 1999, c. 99‑386, § 3, in subsec. (2)(c), substituted "may be in substantially the following form and must include the information and the warning contained in the following form" for "must be in substantially the following form" in the introductory paragraph, and added the concluding paragraph, relating to combination of the form with a notice to contractor.

Laws 2003, c. 2003‑177, § 3, rewrote subsec. (3)(d)1., which formerly read:

"[3][d]1. The contractor shall give to the owner an affidavit stating, if that be the fact, that all lienors under his or her direct contract who have timely served a notice to owner on the owner and the contractor have been paid in full or, if the fact be otherwise, showing the name of each such lienor who has not been paid in full and the amount due or to become due each for labor, services, or materials furnished.  The contractor shall have no lien or right of action against the owner for labor, services, or materials furnished under the direct contract while in default for not giving the owner the affidavit;  however, the negligent inclusion or omission of any information in the affidavit which has not prejudiced the owner does not constitute a default that operates to defeat an otherwise valid lien.  The contractor shall execute the affidavit and deliver it to the owner at least 5 days before instituting an action as a prerequisite to the institution of any action to enforce his or her lien under this chapter, even if the final payment has not become due because the contract is terminated for a reason other than completion and regardless of whether the contractor has any lienors working under him or her or not."

Prior Laws: 
Fla.St.1961, §§ 84.02, 84.021, 84.04, 84.05. 

Laws 1957, c. 57‑302, § 1. 

Laws 1955, c. 29617, §§ 7, 33. 

Laws 1953, c. 28243, § 1. 

Comp.Gen.Laws Supp.1936, §§ 5396(5), (6). 

Laws 1935, c. 17097, §§ 4, 5.

Fla.St.1961, §§ 84.021, 84.04 and 84.05, provided:

"84.021. Real property;  lien of materialman and sub‑contractor.  It is the legislative intent that materialmen furnishing materials to a sub‑contractor as defined in § 84.01 and a sub‑contractor as defined performing any part of a sub‑contractor's contract shall, subject to compliance with the provisions of this chapter, have a lien and be entitled to the benefits of this chapter."

"84.04. Notice to owner by lienors and by statement under oath given by contractor.  (1)(a) Excepting a person contracting directly with the owner and excepting a laborer by whomever employed, any lienor, or any prospective lienor may, before beginning, or within thirty days after beginning but not later than the day of completing his labor or services or his furnishing of materials, give to the owner a written notice of intention to claim a lien, hereinafter called a 'notice.'

"(b) Such notice shall state:  1. The person with whom the lienor contracted or by whom he was employed;  2. a description of the real property sufficient for identification;  3. the nature of the labor or services performed or to be performed, or of the materials furnished or to be furnished by such lienor;  4. with substantial accuracy the total amount to be charged therefor, the amount charged for such labor or services performed or materials furnished to date, and the amount paid to the lienor to date;  5. the date of beginning performance of such labor or services or delivery of materials;  6. whether such labor or services or delivery of materials has been completed;  and if not, when it is expected to be completed;  7. that such lienor will prosecute a lien for any amount that shall remain owing and unpaid to him for such labor, services or materials;  8. that the right of the owner safely to make payments to the contractor under his contract is restricted by §§ 84.04 and 84.05.

"(c) Such notice shall be sufficient if it is in substantially the following form:

"NOTICE OF INTENTION TO CLAIM A LIEN

                                                              Date ............ 

To ............................................................................ 

Address ....................................................................... 

You are hereby notified that the undersigned 

        (  performing for  ) 

     is (                  )................................................... 

        (  furnishing to   )(name) 

        (    contractor    ) 

    the (                  )for improving the following described 

        (  sub‑contractor  ) 

real property: ................................................................ 

............................................................................... 

............................................................................... 

        (    labor and     ) 

certain (   services and   )as follows: ....................................... 

        (    materials     ) 

............................................................................... 

................ for which the total charge is $................ of which 

                                     (  performed  ) 

the amount of $........... has been  (             )  to date and the 

                                     (  furnished  ) 

amount of $.............. has been paid to date. 

                        (    was furnished    ) 

The first item thereof  (                     )  on  .................... 

                        (  will be furnished  )             (date) 

            (    labor and services and    )      (      was completed    ) 

and such    (                              )      (                       ) 

            (    delivery of materials     )      (    will be completed  ) 

on about  ..................................................................... 

                                         (date) 

 "You are further notified that the undersigned will prosecute a lien against 

  the foregoing described real property for any amount now and hereafter owing 

  and unpaid to the undersigned for such labor, services, or materials. 

 "You are further notified that your right safely to make payments to the 

  contractor under your contract is restricted by §§ 84.04 and 84.05 of the 

  mechanics' lien law. 

Dated     ..................................................................... 

                      Lienor (as materialman, sub‑contractor, etc.) 

"(d) Any lienor who shall have given a notice under this subsection within the period above limited may, within such period, amend or supplement such notice by further notice or notices, but no such further notice shall affect the result of anything done by the owner before his receipt of such further notice and in reliance upon a previous notice given by such lienor.

"(2)(a) Excepting a person contracting directly with the owner and excepting a laborer by whomever employed, any lienor may, at any time after the period mentioned in subsection one of this section but before the expiration of the period allowed by § 84.16 for filing his claim of lien, give the owner such a notice.

"(b) Any lienor who shall have given notice in accordance with this subsection may, while he has a subsisting lien covered thereby, amend or supplement such notice by further notice or notices;  but no such further notice shall affect the result of anything done by the owner before his receipt of such further notice and in reliance upon a previous notice given by such lienor.

"(c) The service, in accordance with §§ 84.18 and 84.19 of a copy of a claim of lien or of an amendment to a claim of lien, shall have the same effect as the giving at that time to the owner of a notice, or amendment or supplement thereto, in accordance with this subsection.

"(3) When final payment becomes due the contractor from the owner, the contractor shall give to the owner a statement under oath stating, if that be the fact, that all lienors contracting directly with or directly employed by such contractor have been paid in full or, if the fact be otherwise, showing the name of each such lienor who has not been paid in full and the amount due or to become due each for labor or services performed or materials furnished and describing in a general way such labor, services, or materials.  The contractor shall have no lien or right of action against the owner for labor or services performed or materials furnished under his contract while in default by reason of not giving the owner such statement under oath.

"(4) The right of a laborer to a lien and to the priority in allowance thereof provided in § 84.06 shall not be dependent upon any notice under this section. Subject to the provisions of § 84.02 as to the aggregate amount for which liens may be allowed and subject to the priorities in allowance established by said § 84.06, any lien may be perfected without any notice or information of such lien having been given to the owner in accordance with any of the preceding subsections of this section;  provided, that nothing in this subsection shall be construed to affect in any way the provisions of §§ 84.14, 84.16, 84.18 and 84.19.

"(5) If the real property is held in joint or common ownership or as an estate by the entireties, the giving to one of the owners of a notice in accordance with subsections one or two of this section or of a statement under oath in accordance with subsection three of this section shall be deemed the giving of such notice or statement to all of the owners.

"84.05. Payments by owner;  when properly made.  (1) Any money paid by the owner on a direct contract and in accordance with this section, and only money so paid, shall be held to be 'properly paid' as these words are used in § 84.02.

"(2) The owner may at any time pay to any laborers the whole or any part of the amounts that shall then be due and payable to them respectively for labor or services performed by them and covered by the direct contract.

"(3) If at any time after deducting all money previously properly paid by the owner on the direct contract there shall remain of the contract price of said contract a sum sufficient to pay all amounts due or to become due (a) to laborers, (including those thereafter employed), for labor or services previously or thereafter performed by them and covered by said contract and (b) to all lienors who before that time shall have given notices in accordance with subsection (1) of § 84.04 for labor, services, or materials, previously or thereafter performed or furnished by them and covered by said contract and by said notices and not covered by waivers of lien (any amounts due or to become due for the same labor, services or materials being included only once in determining the total amount to be retained by the owner), the owner may then pay to any lienor who shall have given notice in accordance with subsection (1) of § 84.04 the whole or any part of the amount which shall at that time be due and payable to such lienor for labor or services performed or materials furnished by such lienor, and covered by said contract and by such notice and not, to the knowledge of the owner, covered by a waiver of lien.

"(4) The owner may at any time pay to any lienor the whole or any part of the amount which shall at that time be due and payable to such lienor for labor, services, or materials performed or furnished by such lienor and covered by the direct contract and covered by a notice previously given by such lienor in accordance with subsection (2) of § 84.04, or by a copy of a claim of lien previously filed and served in accordance with §§ 84.18 and 84.19, or by a statement under oath of the contractor previously given in accordance with subsection (3) of § 84.04, and not, to the knowledge of the owner, covered by a waiver of lien;  provided, that there will remain of the contract price of said contract after payment of such money, and after deducting all money previously properly paid by the owner on said contract, a sum sufficient to pay all amounts due or to become due (a) to laborers (including those thereafter employed), for all labor or services previously or thereafter performed by them and covered by said contract, and (b) to all other lienors for all labor, services, or materials, previously or thereafter performed or furnished by such lienors and covered by said contract and by notices previously or thereafter given by such lienors in accordance with subsection (1) of § 84.04 or by notices previously or thereafter given by such lienors in accordance with subsection (2) of § 84.04 or by a statement under oath of the contractor previously given in accordance with subsection (3) of § 84.04 and not covered by waivers of lien (any amounts due or to become due for the same labor, services, or materials being included only once in determining the total amount to be retained by the owner).

"(5) The owner may at any time pay to any lienors who shall have given notices in accordance with subsection (1) or subsection (2) of § 84.04 or who shall have been shown as having debts due them respectively in a statement under oath of the contractor given in accordance with subsection (3) of § 84.04, such sums then due and payable to them respectively for labor, services, or materials performed or furnished by them and covered by the direct contract and by said notices or said statement under oath as shall not exceed the amount for which such lienors would respectively be able ultimately to get liens allowed if such payments were not made.

"(6) Before paying any money directly to a laborer, or other lienor, except the contractor, the owner shall give the contractor at least ten days' written warning of his intention to make such payment, stating therein the sum which he intends to pay, and the sum so paid shall not exceed the sum stated in such warning.  In case the above procedure is followed and the contractor shall not within such ten days, or before such payment is made if that be after such ten days, make to the owner written objection to such payment, the contractor shall be deemed to have consented to such payment.  Upon receipt of such warning of intention to make payment the contractor may demand of the owner, and the owner shall furnish him, a copy of the notice of claim of lien on which the owner proposes to make payment.  The only result of the failure of the owner to follow such procedure in making such payment shall be that the contractor shall have the right to recover from the owner, and shall have a lien under this chapter, for any loss which he may suffer by reason of such failure.

"(7) Except for such right as the contractor may have under subsection six by reason of the failure of the owner to follow the procedure therein stated, any money paid by the owner directly to a lienor shall be treated in the accounts of the parties concerned in the same way as if it had been paid by the owner to the contractor and paid by the contractor, directly if there be no intervening subcontractor, or through any intervening sub‑contractor or sub‑contractors to such lienor.

"(8) The owner may pay to the contractor any money then due and payable on the direct contract;  provided, that there will remain of the contract price of said contract after payment of such money, and after deducting all money previously properly paid by the owner on said contract, a sum sufficient to pay all amounts due or to become due (a) to laborers (including those thereafter employed), for all labor or services previously or thereafter performed by them and covered by said contract, and (b) to all other lienors for all labor, services, or materials, previously or thereafter performed or furnished by such lienors and covered by said contract and by notices previously or thereafter given by such lienors in accordance with subsection (1) of § 84.04 or by notices previously given by such lienors in accordance with subsection (2) of § 84.04 or by a statement under oath of the contractor previously given in accordance with subsection (3) of § 84.04 and not covered by waivers of lien (any amounts due or to become due for the same labor, services or materials being included only once in determining the total amount to be retained by the owner);  and provided, also, that the owner shall prove that such money was paid in good faith in payment, or for application to payment, for labor, services, or materials, previously performed or furnished and covered by said contract.  Proof that the owner has paid money to the contractor shall be prima facie proof that it was paid in good faith in payment, or for application to payment, for such labor, services, or materials.  Also in case the contractor shall at any time give the owner a receipt or waiver of lien signed by a lienor and covering a sum of money which the owner could then have properly paid to such lienor on the direct contract if the contractor had not paid said sum or obtained a waiver of lien therefor, the owner may then pay said sum to the contractor on said contract.

"(9) Any money which shall be paid by the owner on the direct contract to the contractor or any other person for labor, services, or materials performed or furnished by a lienor and covered by said contract, and which shall be received by such lienor, and which would be properly paid if it were paid by the owner directly to such lienor, shall be held to be properly paid.

"(10) In case any money shall be paid by the owner on the direct contract to the contractor or any other person before such money shall be payable under the terms of the contract or before the labor, services, or materials for which it is paid shall have been performed or furnished, such money, in determining whether or not it was properly paid, shall be treated in the same way as if it were paid at the time when such labor, services, or materials shall have been performed or furnished and such money would have been payable under the terms of the contract had it not been previously paid.

"(11)(a) In the event a direct contract calls for the expenditure of three thousand dollars or more, the owner may require and in such event the contractor shall furnish the owner a surety bond issued by a company authorized to do business in this state or with at least two good and sufficient sureties, payable to the owner in at least the amount of the original contract price, conditioned to pay all laborers, subcontractors and materialmen.  If the owner fails to require or if for any reason the contractor fails to furnish the bond and notwithstanding the provisions of any other section of this chapter, the owner shall not pay any money on account of the direct contract prior to the visible commencement of operations and any amount so paid shall be held improperly paid, and the owner shall withhold twenty per cent of each payment when it becomes due under the direct contract.  In no event shall the owner pay more than eighty per cent of the contract price if the bond is not furnished until the contract has been fully performed and final payment is due and the contractor has furnished the owner statement under oath required by § 84.04(3).  If the statement recites any outstanding bills for labor, services or materials, or if the owner has knowledge of any, the owner shall pay such bills in full direct to the person or firm to whom they are due, if the balance due on the contract is sufficient, and deduct the amounts so paid from the balance due the contractor.  If the balance due on the contract is not sufficient to pay all bills in full, the owner shall pay no money to anyone until such time as the contractor has furnished him with the difference.  In the event the contractor fails to furnish the difference the owner shall determine the amount due each laborer, lienor, materialman or subcontractor and shall disburse to them the amounts due by him on the contract in accordance with the order of liens established herein.  In the event the improvement is abandoned prior to completion, the owner shall follow the above procedure and disburse the funds withheld by him before commencing completion of the improvement.  When the bond is not furnished nor the twenty per cent of each payment withheld and disbursed as required by this subsection, the property improved shall be subject to a lien in the full amount of any and all outstanding bills for labor, services, or materials furnished for such improvement;  provided a claim of lien is filed of record within three months as required by § 84.16, and action to enforce it is commenced within one year from date of filing, in accordance with § 84.21, or the lienor has been made a party defendant in an action involving the real property described in the claim of lien within the same period of time and upon disposition of such action the lienor's claim shall be discharged.

"(b) In the event a direct contract calls for an expenditure of less than three thousand dollars, subject only to the provisions of subsections (5) and (8), of this section the owner shall pay no money on the direct contract after the final payment shall become due by the terms of the said contract, and before the contractor has given the owner the statement under oath required by § 84.04(3);  provided, however, that in case such statement shall be given to the owner after any money has been so paid by the owner, such money, in determining whether or not it was properly paid, shall be treated in the same way as if it were paid just after the date on which such statement was actually given.

"(12) If the owner pays any money on the direct contract in reliance upon a statement or statements contained in a statement under oath of the contractor given in accordance with subsection (3) of § 84.04, and does so in bona fide belief in the truth of such statement or statements, such money shall be held to be properly paid;  provided, that it would be properly paid if such statement or statements were true;  but this subsection shall not affect the liens of laborers or liens covered by notices given in accordance with § 84.04 before the payment of such money by the owner.

"(13) Any money paid by the owner on the direct contract, the payment of which is clearly proved to have caused no detriment to any certain lienor, shall be held to have been properly paid as to such lienor;  and if any of such money shall be held not properly paid as to any other lienors the entire benefit of its being held not properly paid as to them shall go pro rata to such other lienors.

"(14) No contractor shall have the right to require the owner to pay any money to him under the direct contract if such money cannot be properly paid by the owner to the contractor in accordance with the preceding subsections of this section."
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Enforcement actions ‑ Evidence 72
Enforcement actions ‑ Jurisdiction 63
Enforcement actions ‑ Parties 66
Enforcement actions ‑ Pleading furnishing unpaid lienors affidavit 68
Enforcement actions ‑ Questions of fact 73
Enforcement actions ‑ Sufficiency of pleadings 67
Enforcement actions ‑ Summary judgment 70
Entitlement to lien 4‑7
Entitlement to lien ‑ In general 4
Entitlement to lien ‑ Laborers 4.5 

Entitlement to lien ‑ Materialmen 6   

Entitlement to lien ‑ Subcontractors and sub‑subcontractors 5
Entitlement to lien ‑ Suppliers 7
Estoppel, enforcement actions 65
Evidence, enforcement actions 72
Excuse for non‑compliance, affidavit of unpaid lienors 61
Expenses agreed upon during construction, amount of lien 12
Final payment 46
Improper payments 41‑45
Improper payments ‑ In general 41
Improper payments ‑ Abandonment 44
Improper payments ‑ Affidavit of unpaid lienors 43
Improper payments ‑ Notice of commencement or recommencement 42
Improper payments ‑ Owner's liability following improper payments 45
Interest on balance owed 50
Jurisdiction, enforcement actions 63
Laborers, entitlement to lien 4.5
Laborers, necessity of notice to owner 22
Leases, necessity of notice to owner 19
Materialmen, entitlement to lien 6
Modifications of contract, timeliness of notice to owner 34
Necessity of notice to owner 18‑25
   Necessity of notice to owner ‑ In general 18
Necessity of notice to owner ‑ Agent, officer or subsidiary 21
Necessity of notice to owner ‑ Contracts with owner 20
Necessity of notice to owner ‑ Laborers 22
Necessity of notice to owner ‑ Leases 19
Necessity of notice to owner ‑ Notice of commencement 23
Necessity of notice to owner ‑ Public entity 25
Necessity of notice to owner ‑ Transfer bond 24
Notice of commencement, necessity of notice to owner 23
Notice of commencement or recommencement, improper payments 42
Notice of commencement, sufficiency of notice to owner 30
Omissions and errors, sufficiency of notice to owner 28
Overhead and profits, amount of lien 11
Owner's liability following improper payments 45
Participation in payments, timeliness of notice to owner 35
Parties, enforcement actions 66
Pleading furnishing unpaid lienors affidavit, enforcement actions 68
Posting and delivery, timeliness of notice to owner 33
Preliminary negotiations, affidavit of unpaid lienors 53
Priority among lienors of same class 51
Privity between claimant and owner, affidavit of unpaid lienors 55
   Privity between claimant and owner, generally 40
Pro rata payments 48
Progress payments, affidavit of unpaid lienors 56
Public entity, necessity of notice to owner 25
Purpose of notice to owner 17
Purpose of statute 3
Quantum meruit, amount of lien 10
Questions of fact, enforcement actions 73
Reduction of balance due following abandonment 47
Retroactive application 2
Right to lien, affidavit of unpaid lienors 54
Right to lien, timeliness of notice to owner 32
Service of notice to owner upon contractor 38
Setoff, amount of lien 16
Specially fabricated materials 36
Subcontractors and sub‑subcontractors, entitlement to lien 5
Sufficiency, affidavit of unpaid lienors 57
Sufficiency of notice to owner 26‑30
Sufficiency of notice to owner ‑ In general 26
Sufficiency of notice to owner ‑ Agent, officer or subsidiary 27 

Sufficiency of notice to owner ‑ Constructive notice 29   

Sufficiency of notice to owner ‑ Notice of commencement 30
Sufficiency of notice to owner ‑ Omissions and errors 28
Sufficiency of pleadings, enforcement actions 67
Summary judgment, enforcement actions 70
Suppliers 40.5
Suppliers, entitlement to lien 7
Third party costs, amount of lien 14
Timeliness, affidavit of unpaid lienors 60
Timeliness of notice to owner 31‑35
Timeliness of notice to owner ‑ In general 31
Timeliness of notice to owner ‑ Modifications of contract 34
Timeliness of notice to owner ‑ Participation in payments 35
Timeliness of notice to owner ‑ Posting and delivery 33
Timeliness of notice to owner ‑ Right to lien 32
Transfer bond, necessity of notice to owner 24
Validity 1
Waiver, affidavit of unpaid lienors 62
1. Validity

Section 84.05(11)(a) (now repealed) providing that in case of certain building contracts when contractor failed to furnish a bond and owner failed to withhold at least 20% of contract price the owner was liable and property improved should be subject to a lien for full amount of outstanding bills for material and labor regardless of time element, was unconstitutional as impairing freedom of contract.  Greenblatt v. Goldin, 94 So.2d 355 (1957). Constitutional Law [image: image3.png]


 89(3);  Mechanics' Liens [image: image4.png]


 3

Invalid portion of § 84.05(11)(a) rendering owner liable and property improved subject to lien for full amount of outstanding bills regardless of time element was not severable without destroying the main and essential features of other portions of statute providing that in case of certain building contracts owner might require contractor to furnish a bond or if contractor failed to do so owner should withhold at least 20% of contract price, and therefore entire statute was unconstitutional.  Greenblatt v. Goldin, 94 So.2d 355 (1957).  Statutes [image: image5.png]


 64(2)

2. Retroactive application

Amendment to this section abrogating right to recover on statutory mechanics lien where claimant untimely files notice to owner could not be applied retroactively where legislature did not incorporate within statutory amendment clear expression of intent for retroactive application and amendment altered vested substantive right by extinguishing all forms of statutory relief. Royal v. Clemons, App. 4 Dist., 394 So.2d 155 (1981).  Mechanics' Liens [image: image6.png]


 3

Rule that giving notice to owner establishes priority, not entitlement, for lienors who satisfy this section governing lien notice is not true for lienors whose service and materials are furnished subsequent to effective date of amendment to this section which provided that failure to serve notice of intent to claim a lien shall be a complete defense to payment by any person, except person with whom lienor failing to serve notice has contract.  Ringling Bros.‑Barnum & Bailey Combined Shows, Inc. v. Hart, App. 2 Dist., 390 So.2d 367 (1980), appeal dismissed, review denied 402 So.2d 612.  Mechanics' Liens [image: image7.png]


 117.1

Amendment to this section which became effective July 1, 1978, which required that subcontractors and their materialmen serve notice to owners of real property within 45 days of time they commenced to furnish services or materials to owners, and which precluded recovery for failure to serve such notice, did not apply to subcontractors who sought to establish mechanics' lien on defendants' property for labor and materials which they furnished to defendant before July 1, 1978, whose 45‑day notice period had expired before such date and who did not serve timely notice on defendants;  instead, mechanics' lien statute as it read prior to this amendment, which did not preclude recovery for failure to serve timely notice, applied.  Sarasota Commercial Refrigeration and Air Conditioning, Inc. v. Schooley, App. 2 Dist., 381 So.2d 1141 (1980). Mechanics' Liens [image: image8.png]


 6

This section to effect that, if balance is due contractor after all lienors serving notice upon owner have been paid in full, any lienors failing to serve notice may be paid from balance remaining in hands of owner became effective July 1, 1965 and was inapplicable to mechanic's lien case wherein rights of parties were to be determined under Mechanics' Lien Law of 1963.  Tarlow v. Helmholtz, App. 2 Dist., 198 So.2d 109 (1967), certiorari denied 201 So.2d 332, application denied 251 La. 219, 203 So.2d 555, application denied 251 La. 221, 203 So.2d 556, certiorari denied 204 So.2d 332. Mechanics' Liens [image: image9.png]


 308

Materialman supplying subcontractor had no right to claim mechanic's lien against prime general contractor and owner of property improved where visible commencement of operations on property had begun prior to effective date of repealed § 84.021 which provided for a lien for a subcontractor's materialman.  Central Elec. Supply, Inc. v. Amason, App. 2 Dist., 172 So.2d 508 (1965).  Mechanics' Liens [image: image10.png]


 6

Decree of trial court denying claim of supplier of materials to subcontractor for mechanic's lien was not erroneous where decree was entered prior to date of statute.  Quality Lime Products, Inc. v. Acme Paving Co., App. 2 Dist., 134 So.2d 42 (1961).  Mechanics' Liens [image: image11.png]


 6

The 1953 amendment of § 84.05(11) (repealed) requiring owner of property dealing with contractor to withhold 20% of contract price to insure payment of laborers, subcontractors and materialmen, was not applicable to contract executed prior to enactment.  Beam v. Jerome Lumber & Supply Co., 74 So.2d 537 (1954).  Mechanics' Liens [image: image12.png]


 6

3. Purpose of statute

Construction lien statute providing that property owner who has properly retained all sums required to be retained, and who has made no improper payments, will be liable to unpaid subcontractors and materialmen only to extent of retainage is intended to define extent of lien accorded to lienors for materials or services provided prior to litigation; it is not intended to preclude lien for lienors' costs and attorney fees in lien foreclosure action.  Zalay v. Ace Cabinets of Clearwater, Inc., App. 2 Dist., 700 So.2d 15 (1997), rehearing denied.  Mechanics' Liens [image: image13.png]


 164(1);  Mechanics' Liens [image: image14.png]


 310(3)

Mechanic's lien law serves at least two purposes:  first, mechanic's liens protect suppliers who furnish labor and materials to property by assuring them of full payment;  mechanic's lien law also protects owners by requiring subcontractors to provide notice of possible liens, thereby allowing owners to prevent double payment to both contractor and subcontractor, material supplier, or laborer, for provision of same services or materials when contractor and subcontractor are not in privity.  Stunkel v. Gazebo Landscaping Design, Inc., 660 So.2d 623 (1995), rehearing denied.  Mechanics' Liens [image: image15.png]


 3

Provision of this section which grants laborer right to place lien on real property improved as result of labor furnished in accordance with his contract and with direct contract evinces legislative intent of requiring specific contractual relationship between laborers and lienor on project.  Sprinkler Fitters and Apprentices Local Union No. 821, U.A. v. F.I.T.R. Service Corp., App. 3 Dist., 461 So.2d 144 (1984), petition for review denied 472 So.2d 1182.  Mechanics' Liens [image: image16.png]


 61

Mechanic's lien law does not purport to change, except in very limited way, rights and duties arising out of sale or a contract to pay money, but rather, provides security device in form of mechanic's lien to secure payment of sum otherwise due and owing and further isolates source of funds for such payment, balance due under contract, where improper payments had been made.  Tropical Supply Co., Inc. v. Verchio, App. 4 Dist., 402 So.2d 1284 (1981). Mechanics' Liens [image: image17.png]


 1

Purpose of this section's requirement is to protect property owner from having to pay twice for the same labor or material by allowing him to impound money which would otherwise be paid the contractor.  Morgan v. Goodwin, App. 1 Dist., 355 So.2d 217 (1978).  Mechanics' Liens [image: image18.png]


 115(4)

Fundamental purpose of Mechanics' Lien Law is to protect those whose materials, labor and skills improve land of others by providing plan by which they may receive their fair share of moneys payable by owner to general contractor under direct contract or may record and foreclose claim of lien against improved property.  Crane Co. v. Fine, 221 So.2d 145 (1969), conformed to 222 So.2d 36.  Mechanics' Liens [image: image19.png]


 3

It was legislative intent, in enacting mechanics' lien law, to protect owner from being required to pay more for his improvements than called for in his contract, provided he strictly complied with requirements set forth in law. Bryan v. Owsley Lumber Co., App. 1 Dist., 201 So.2d 246 (1967). Mechanics' Liens [image: image20.png]


 115(1)

4. Entitlement to lien‑‑In general

Under Florida law, effect of payment bond is to exempt owner's property from lien foreclosure and to substitute security of bond, but fact that contractor obtains payment and/or performance bond in no way alters statutory protections accorded to materialmen, subcontractors or laborers if lienor strictly complied with requirements of §§ 713.06 and 713.08 concerning, inter alia, notice and perfection.  Matter of Advanced Contractors, Bkrtcy.M.D.Fla.1984, 44 B.R. 239.  Mechanics' Liens [image: image21.png]


 226

"Properly authorized contract" within provision of mechanics' lien law that materialman or laborer shall have lien on real property improved for any money that is owed him under his contract or the direct contract, is one directly between individual or entity claiming to be "laborer" and either owner, general contractor, subcontractor, sub‑subcontractor or materialman on project. Sprinkler Fitters and Apprentices Local Union No. 821, U.A. v. F.I.T.R. Service Corp., App. 3 Dist., 461 So.2d 144 (1984), petition for review denied 472 So.2d 1182.  Mechanics' Liens [image: image22.png]


 73(1)

Neither sub‑subcontract between employees' employer and subcontractor for employer's installation of fire sprinklers, nor collective bargaining agreement entered into by union binding sub‑subcontractor was "properly authorized contract" under provision of mechanics' lien law granting materialman or laborer lien on real property improved for any money that is owed him for labor, services, or materials furnished in accordance with his contract and with direct contract, since employees were not party to former contract, and collective bargaining agreement is not agreement for improving real property; thus, employees and their union were not entitled to place lien on property. Sprinkler Fitters and Apprentices Local Union No. 821, U.A. v. F.I.T.R. Service Corp., App. 3 Dist., 461 So.2d 144 (1984), petition for review denied 472 So.2d 1182.  Mechanics' Liens [image: image23.png]


 73(1)

Failure of partnership to hold certificate of competency at time it allegedly performed work under subcontract did not preclude foreclosure of mechanic's lien by partnership though such failure might subject partnership to penalty at instance of county.  Warren v. Bill Ray Const. Co., Inc., App. 3 Dist., 269 So.2d 25 (1972).  Licenses [image: image24.png]


 39.43(2)

Proof of filing of claim of lien is evidence of nothing more than claim and it is not proof of existence of lien, and lien claimant must prove furnishing of material or labor for improvement of property in order to establish lien. Nathman v. Chrycy, App. 3 Dist., 107 So.2d 782 (1958).  Mechanics' Liens [image: image25.png]


 277(2)

Materialmen and laborers could be secured by mechanics' liens upon land improved or affected by the material or labor without reference to technical and ancient concepts of privity of contract.  Greenblatt v. Goldin, 94 So.2d 355 (1957).  Mechanics' Liens [image: image26.png]


 99.1

4.5. ‑‑‑‑ Laborers, entitlement to lien

Employer, on behalf of its employees, could not file and foreclose mechanic's lien strictly as a "laborer," where employer provided labor services of individuals with whom it contracted.  V L Orlando Bldg. Corp. v. Skilled Services Corp., App. 5 Dist., 769 So.2d 526 (2000).  Mechanics' Liens [image: image27.png]


 81

5. ‑‑‑‑ Subcontractors and sub‑subcontractors, entitlement to lien

Contract is essential to mechanic's lien;  without contractual obligation, subcontractor cannot bring claim of lien against owner.  Stunkel v. Gazebo Landscaping Design, Inc., 660 So.2d 623 (1995), rehearing denied. Mechanics' Liens [image: image28.png]


 105

Subcontractor substantially complied with mechanic's lien statute by timely mailing notice to owner prior to filing mechanic's lien;  although notice to owner actually was delivered after time of recording, there was no prejudice or injury to owner, and lien was immediately bonded off.  Business Men's Assur. Co. of America v. A‑1 Chattahoochee Patios, Inc., App. 4 Dist., 592 So.2d 324 (1992), review denied 602 So.2d 942.  Mechanics' Liens [image: image29.png]


 123

Where homeowners owed no money to first general contractor when it abandoned job, mechanics' liens of subcontractors who contracted with first general contractor and whose work was finished before second contractor commenced work were limited to amount saved by finishing home under second contractor, as there was no evidence that homeowners unreasonably delayed in recommencing job;  homeowners quickly obtained second general contractor and did not leave their jobsite dormant for any significant length of time.  Zaleznik v. Gulf Coast Roofing Co., Inc., App. 2 Dist., 576 So.2d 776 (1991).  Mechanics' Liens [image: image30.png]


 164(1)

Subcontractor's employees, whose employment agreement was properly authorized contract with subcontractor, and whose agreement was based upon subcontractor's direct contract with owner and developer for improvement of real property, had standing to utilize this part.  Rutenberg‑Sarasota, Ltd. v. Eisner, App. 2 Dist., 509 So.2d 398 (1987).  Mechanics' Liens [image: image31.png]


 107

Where contract for motel construction specified certain paint but general contractor, without authorization from owner or architect, agreed with painting subcontractor for use of less expensive paint, subcontractor could not assert or foreclose mechanic's lien against owner in absence of an agreed change, acquiescence or estoppel by owner or agency relationship between owner and general contractor.  Hawaiian Inn of Daytona Beach, Inc. v. Robert Myers Painting, Inc., App. 1 Dist., 363 So.2d 125 (1978), certiorari denied 370 So.2d 461.  Mechanics' Liens [image: image32.png]


 112

Term "subcontractor," as used in mechanics' lien statute, encompasses not only sub‑subcontractors, but anyone who, although not in privity with owner, performs portion of contract to enhance realty;  receding from J.P. Driver Company v. Claxton, 193 So.2d 440.  Hey Kiley Man, Inc. v. Azalea Gardens Apartments, App. 2 Dist., 333 So.2d 48 (1976).  Mechanics' Liens [image: image33.png]


 106

Term "subcontractor", as used in mechanics' lien statute, encompasses sub‑ contractors and affords a lien to the latter.  Ceco Corp. v. Goldberg, App. 3 Dist., 219 So.2d 475 (1969), certiorari discharged 230 So.2d 149. Mechanics' Liens [image: image34.png]


 106

Subcontractors under prime contractor who had entered into contract with owner were not in privity with owner and therefore in order to have valid lien against owner's property and to be entitled to final decree of foreclosure of lien must comply with this section pertaining to liens of persons not in privity.  Tarlow v. Helmholtz, App. 2 Dist., 198 So.2d 109 (1967), certiorari denied 201 So.2d 332, application denied 251 La. 219, 203 So.2d 555, application denied 251 La. 221, 203 So.2d 556, certiorari denied 204 So.2d 332.  Mechanics' Liens [image: image35.png]


 105

Where antecedent provision (now contained in subsec. (4) of this section) which entitled materialmen and sub‑subcontractors to mechanics' liens was amended to provide simply that rights of persons not in privity with owner were to be determined under another section (now § 713.06) allowing a materialman or a subcontractor to obtain a mechanics' lien, sub‑subcontractor was not entitled to a statutory mechanics' lien.  J. P. Driver Co. v. Claxton, App. 2 Dist., 193 So.2d 440 (1967), certiorari denied 201 So.2d 550.

Subcontractors who performed excavation work for contractor which agreed under contract to pay owners five cents per cubic yard for material removed and a minimum of $500 a month whether any material was removed or not, could not enforce lien claims against owners who owed nothing to contractor.  George Harden & Son v. Harvey, App. 3 Dist., 138 So.2d 98 (1962).  Mechanics' Liens [image: image36.png]


 97

Contract between subdivision owners and contractor for filling lots and construction of roads, which, as its only variation from ordinary construction contract, incorporated provision that contractor was to be conveyed certain lots, though designated "agreement for deed", could not be construed a contract of sale requiring that land be improved and could not afford subcontractors' right to lien for full amount of their claims where they had no direct contract with owners.  Fichtenbaum v. Bald Eagle Const. Co., App. 2 Dist., 131 So.2d 513 (1961).  Mechanics' Liens [image: image37.png]


 64;  Mechanics' Liens [image: image38.png]


 105

Where property owner properly paid contractor for work and material used in improving property, sub‑subcontractor, who was not paid by subcontractor could not have mechanics' lien against property for value of work and material it furnished in improving property.  Richard Store Co. v. Florida Bridge & Iron, Inc., 77 So.2d 632 (1954).  Mechanics' Liens [image: image39.png]


 115(1)

Intention apparent in construction contract that subcontractors should be protected would be enforced by courts, though subcontractors were not parties to contract.  Johnson Electric Co. v. Columbia Casualty Co., 101 Fla. 186, 133 So. 850 (1931).  Mechanics' Liens [image: image40.png]


 317

6. ‑‑‑‑ Materialmen, entitlement to lien

Materialman's changing from deliveries being made on open account to "C.O.D." did not effect new or different agreement or contract within meaning of definition under § 713.01 of "contract" for purposes of mechanics' lien statute, and all of materialman's deliveries were part of same "agreement for improving real property."  Acadia Development Corp. v. Rinker Materials Corp., App. 3 Dist., 419 So.2d 1142 (1982), petition for review denied 431 So.2d 988.  Mechanics' Liens [image: image41.png]


 132(11)

Materialman was properly granted mechanics' lien for unpaid balance due for electrical fixtures supplied for construction of a building upon showing of substantial compliance by materialman with mechanics' lien law then in effect and failure to demonstrate how materialman's failure to strictly comply with statute injured defendant owners, mortgagee, general contractor or tenant. Russell v. Farrey's Wholesale Hardware Co., App. 3 Dist., 163 So.2d 513 (1964).  Mechanics' Liens [image: image42.png]


 108

Materialman who furnished materials under contract with defaulting subcontractor could not assert mechanic's lien.  Gory v. White, App. 3 Dist., 129 So.2d 446 (1961).  Mechanics' Liens [image: image43.png]


 112

A materialman's lien may result either directly through privity contract with owner or derivatively from contract between materialman and builder, as materialmen and laborers may be protected by mechanics' liens upon land improved or affected by their material and labor without regard to technical and ancient concepts of privity of contract.  Broderick v. Overhead Door Co. of Fort Lauderdale, App. 2 Dist., 117 So.2d 240 (1959).  Mechanics' Liens [image: image44.png]


 95;  Mechanics' Liens [image: image45.png]


 96

Where subcontractor abandoned job before completion of work, leaving behind materials supplied him by materialman, and contractor finished work of subcontractor, using such materials, contractor's use of such materials imposed obligation to pay for them, so that, by properly giving notice to owner pursuant to Mechanic's Lien Law, materialman perfected its lien.  Sterling Apartments, Inc. v. Arch Creek Lumber Co., App. 3 Dist., 113 So.2d 711 (1959).  Mechanics' Liens [image: image46.png]


 125

Leasehold interest of lessee was not subject to a materialman's lien for specially fabricated steel which had not been shipped by materialman because of general contractor's failure to issue shipping instructions.  Lehigh Structural Steel Co. v. Joseph Langner, Inc., 43 So.2d 335 (1949). Mechanics' Liens [image: image47.png]


 48

7. ‑‑‑‑ Suppliers, entitlement to lien

Homeowner's progress payment to contractor, made before she was served with supplier's notice of construction lien claim, was proper and did not breach any duty owed to supplier.  Keller v. Newman Sons, Inc., App. 3 Dist., 756 So.2d 120 (2000), rehearing denied.  Mechanics' Liens [image: image48.png]


 115(1)

By filing claim of lien, giving notice to landowner, giving partial waiver of lien rights, and by other actions taken, manufacturer of appliances supplied to contractor to be installed in home being constructed in subdivision owned by landowner did not make an election of remedies in action against landowner in favor of a mechanic's lien and against replevin of goods.  General Elec. Co. v. Atlantic Shores, Inc., App. 5 Dist., 436 So.2d 974 (1983).  Election Of Remedies [image: image49.png]


 7(1)

Supply company was entitled to imposition of mechanic's lien upon realty improved with materials it supplied.  Banner Supply Co. v. Eve Seaview, Inc., App. 3 Dist., 436 So.2d 131 (1982).  Mechanics' Liens [image: image50.png]


 83

Mechanic's lien claim was defective where, though plaintiff asserted lien in his individual capacity, plaintiff testified at his deposition that labor, services and materials were not supplied by him in his individual capacity but by a corporation owned by plaintiff and his wife.  Marson v. Comisky, App. 4 Dist., 341 So.2d 1040 (1977).  Mechanics' Liens [image: image51.png]


 135

Where claimant was not in privity with owner but had supplied material to plasterer who was a contractor with owner, and claimant failed to establish that plasterer had not been paid in full by owner at time of filing and service of its claim of lien, decree for claimant and against purchasers, in suit to foreclose mechanics' lien, would be reversed.  Nathman v. Chrycy, App. 3 Dist., 107 So.2d 782 (1958).  Mechanics' Liens [image: image52.png]


 115(1)

Where contractor, who purchased materials from supplier and incorporated materials into property, was not agent of property owners, supplier did not acquire materialman's lien on property.  Carolina Lumber Co. v. Daniel, App. 1 Dist., 97 So.2d 156 (1957).  Mechanics' Liens [image: image53.png]


 72

8. Amount of lien‑‑In general

Fact that owner also did its own contracting did not alter application of this section limiting owner's liability to contract price fixed in direct contract.  Alton Towers, Inc. v. Coplan Pipe & Supply Co., 262 So.2d 671 (1972), conformed to 262 So.2d 905.  Mechanics' Liens [image: image54.png]


 163

Where, pursuant to home owners' demand, building contractor obtained and delivered to owners from materialman receipted bill, and owners thereafter paid all outstanding bills by checks payable to contractor and the materialmen involved and paid contractor balance due on building contract, materialman's failure to promptly notify owners that receipted bill had been given in consideration of check which proved not collectable, under doctrine of equitable estoppel, precluded him from recovering that part of his mechanic's lien claim which covered the amount of the receipted bill.  Gulf Stream Lumber Co. v. Lathrop, App. 2 Dist., 108 So.2d 55 (1959).  Mechanics' Liens [image: image55.png]


 216(3)

9. ‑‑‑‑ Contract price, amount of lien

An owner's liability to all lienors may not exceed contract price fixed between owner and general contractor.  Coordinated Constructors v. Florida Fill, Inc., App., 387 So.2d 1006 (1980);  Tamarac Village, Inc. v. Bates & Daly Co., App., 348 So.2d 23 (1977).

Under the construction lien law, an owner's liability cannot exceed the total contract price.  Keller v. Newman Sons, Inc., App. 3 Dist., 756 So.2d 120 (2000), rehearing denied.  Mechanics' Liens [image: image56.png]


 163

The contract price, not the reasonable value, was the measure of recovery for materialman and it did not have to establish the amount of actual use and reasonable rental value of equipment supplied to contractor where the parties had agreed to the rental of equipment, to the terms of the rental, and that renter was contractually obligated to pay that amount.  Insurance Co. of North America v. Julien P. Benjamin Equipment Co., App. 1 Dist., 481 So.2d 511 (1985).  Bailment [image: image57.png]


 31(3);  Bailment [image: image58.png]


 32

Recovery in subcontractor's mechanic's lien foreclosure action would not be limited to amount remaining due to general contractor where nothing in record established that subcontractor and general contractor ever agreed upon specific contract price.  Sewer Viewer, Inc. v. Shawnee Sunset Developers, Inc., App. 2 Dist., 454 So.2d 701 (1984).  Mechanics' Liens [image: image59.png]


 164(1)

10. ‑‑‑‑ Quantum meruit, amount of lien

If there is no agreed total contract price between general contractor and owner, then there is no limit, except for actual value, to amount of liens that are properly acquired pursuant to general contract to improve realty.  Sewer Viewer, Inc. v. Shawnee Sunset Developers, Inc., App. 2 Dist., 454 So.2d 701 (1984).  Mechanics' Liens [image: image60.png]


 163

Where cause of action for breach of contract is in quantum meruit, contractor may treat contract as void and seek those damages that would put him in same position that he was immediately prior to making of agreement, in which case, contractor's measure of damages is reasonable value of labor and services rendered, and materials furnished.  Ballard v. Krause, App. 4 Dist., 248 So.2d 233 (1971).  Implied And Constructive Contracts [image: image61.png]
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In quantum meruit a contractor may recover expenses in preparing to perform but such element of damage is not available to contractor who is suing on contract.  Ballard v. Krause, App. 4 Dist., 248 So.2d 233 (1971). Damages [image: image62.png]


 45;  Implied And Constructive Contracts [image: image63.png]
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Where contractor sues in quantum meruit, contract price generally is upper limit of damages but in event owner's breach is willful, contractor may recover his outlay even if it exceeds contract price.  Ballard v. Krause, App. 4 Dist., 248 So.2d 233 (1971).  Implied And Constructive Contracts [image: image64.png]
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11. ‑‑‑‑ Overhead and profits, amount of lien

Contractor's claim for 20 per cent increment for overhead and profit on certain items classified as extras, in asserting mechanic's lien, could be included in lien only to extent that such charge constituted reasonable rate for reimbursement for labor and services.  Broderick v. Overhead Door Co. of Fort Lauderdale, App. 2 Dist., 117 So.2d 240 (1959).  Mechanics' Liens [image: image65.png]


 55(2)

Overhead and profit as separate items from labor and services are not within purview of Mechanics' Lien Law.  Broderick v. Overhead Door Co. of Fort Lauderdale, App. 2 Dist., 117 So.2d 240 (1959).  Mechanics' Liens [image: image66.png]


 55(1)

Mechanics' Lien Law gives a lien only for work done and materials furnished, so that overhead and profits as separate items are not within purview of act. Surf Properties v. Markowitz Bros., 75 So.2d 298 (1954).  Mechanics' Liens [image: image67.png]


 161(3)

Where leaseholder cancelled contract for construction of swimming pool on his premises after contractor had placed orders for equipment but equipment was held by contractor and had not been delivered, contractor's overhead and profit could not enter into reasonable value, which was criterion for measuring amount for which a lien might be claimed.  Surf Properties v. Markowitz Bros., 75 So.2d 298 (1954).  Mechanics' Liens [image: image68.png]


 161(3)

General contractor who had failed to secure license required by ordinance was entitled to recover, in suit to foreclose mechanics' lien, reasonable value of labor and materials furnished, based on quantum meruit, but was not entitled to recover for profit and supervision.  Wood v. Black, 60 So.2d 15 (1952). Licenses [image: image69.png]


 39.43(1)

12. ‑‑‑‑ Expenses agreed upon during construction, amount of lien

When parties enter into agreement for construction work and, during progress of construction, changes are requested and made in form of extras, Mechanics' Lien Law implies obligation to pay reasonable cost thereof in addition to stipulated sum in original agreement, and such price should be computed at reasonable rates, and where not otherwise agreed upon, claimant should submit proof as to reasonable value of labor and services, including supervision and materials actually furnished.  Broderick v. Overhead Door Co. of Fort Lauderdale, App. 2 Dist., 117 So.2d 240 (1959).  Mechanics' Liens [image: image70.png]


 55(2)

13. ‑‑‑‑ Cancellation charges, amount of lien

Where leaseholder cancelled contract for construction of swimming pool on his premises after contractor had ordered equipment, cancellation charge of seller of equipment could not be used to determine reasonable value of equipment for which lien was claimed, in face of testimony that most of equipment had been disposed of, and that equipment referred to in seller's cancellation charge was supplied by seller's subcontractors who shipped equipment directly to contractor.  Surf Properties v. Markowitz Bros., 75 So.2d 298 (1954). Mechanics' Liens [image: image71.png]


 161(3)

14. ‑‑‑‑ Third party costs, amount of lien

Where materialman paid third party to perform portion of its contract with subcontractor and paid third party's bill, and where subcontractor was aware that materialman was claiming third party's bill as part of its claim, but made no effort to join third party in proceedings to recover on materialman's statutory lien, though third party filed a separate claim of lien against subcontractor, there was no error in including third party's billing in materialman's recovery.  Dublin Co. v. Brady Sales, Inc., App. 5 Dist., 380 So.2d 1095 (1980).  Mechanics' Liens [image: image72.png]


 164(1)

General contractor could include in his complaint to foreclose a mechanic's lien amounts owed to subcontractors on the job although subcontractors had also filed claims of lien on their own account but had not foreclosed, and such amounts would be treated as having been properly paid as to the lienor. Morris & Esher, Inc. v. Olympia Enterprises, Inc., App. 3 Dist., 200 So.2d 579 (1967).  Mechanics' Liens [image: image73.png]


 271(18)

15. ‑‑‑‑ Deductions, amount of lien

Where, at time general contractor paid subcontractor $1,000, derived from owners, there was not in existence a debt owing subcontractor by general contractor for work performed by subcontractor on owners' project, owners, who were a statutory surety, could not have credit for such payment, and subcontractor was entitled to enforcement of its mechanic's lien without a deduction for such amount.  Barnett v. Concrete Placing Co., App. 3 Dist., 120 So.2d 628 (1960).  Mechanics' Liens [image: image74.png]


 239

Dredging company's counterclaim to enforce lien it had placed on landowner's land for filling services done under a $10,000 contract, specifications of which were not fulfilled due to errors of both parties, was grounded upon contract itself, and not on quantum meruit, so company's recovery was not based on benefit to landowner, but upon contract price minus damage to landowner due to company's errors.  Poranski v. Millings, 82 So.2d 675 (1955). Mechanics' Liens [image: image75.png]


 245(1)

The aggregate amount of claims of those contractors and materialmen not in privity with owner of property improved could not exceed the contract price as diminished by the amount of money properly paid by the owner, to the contractor.  Richard Store Co. v. Florida Bridge & Iron, Inc., 77 So.2d 632 (1954).  Mechanics' Liens [image: image76.png]


 113(1)

16. ‑‑‑‑ Setoff, amount of lien

Defendants in action by subcontractor to foreclose mechanic's lien were entitled to credit against obligation to subcontractor in amount of judgment rendered against them in favor of supplier on debt for which subcontractor was originally and primarily responsible.  Largo Hospital Owners, Ltd. v. International Glass and Mfg. Co., Inc., App. 2 Dist., 410 So.2d 518 (1981). Mechanics' Liens [image: image77.png]


 254(1)

When contractor sues to foreclose mechanic's lien, property owner is entitled to setoff for expenses incurred in repairing defects and completing the contract.  St. Petersburg Sheraton Corp. v. Transcoastal Maintenance and Supply, Inc., App. 2 Dist., 377 So.2d 995 (1979), certiorari denied 388 So.2d 1119.  Mechanics' Liens [image: image78.png]


 254(1)

To obtain a setoff against subcontractor's mechanic's lien against subdivision, owners were required to plead and prove that payments made after recommencement after abandonment of subdivision improvements were necessary and proper. Baumgartner Const. Co., Inc. v. Harrell, App. 1 Dist., 364 So.2d 802 (1978).  Mechanics' Liens [image: image79.png]


 277(2)

17. Purpose of notice to owner

Purpose of notice to owner requirement relevant to subcontractors not in privity with owner of property is to protect owner from possibility of paying over to his contractor sum which ought to go to subcontractor who remains unpaid, and, therefore, filing of notice as prerequisite to perfecting mechanic's lien is not required when there is identity of owner and contractor.  Broward Atlantic Plumbing Co. v. R. L. P., Inc., App. 4 Dist., 402 So.2d 464 (1981).  Mechanics' Liens [image: image80.png]


 118

Purpose of lien notice to owner served by one not in privity with owner is to impound money that would otherwise be paid to contractor.  Trowbridge, Inc. v. Hathaway, App. 1 Dist., 226 So.2d 35 (1969), writ discharged 233 So.2d 129.  Mechanics' Liens [image: image81.png]


 113(2)

Purpose of filing notice to owner to perfect mechanics' lien, which is required of those not in privity with owner, is to protect owner from possibility of paying over to his contractor sums which ought to go to subcontractor who remains unpaid.  Boux v. East Hillsborough Apartments, Inc., App. 2 Dist., 218 So.2d 202 (1969).  Mechanics' Liens [image: image82.png]


 99

Purpose of cautionary notice required of claimants for statutory mechanics' lien not in privity with owner was to impound money that would otherwise be paid to contractor as progress payment.  Richard Store Co. v. Florida Bridge & Iron, Inc., 77 So.2d 632 (1954).  Mechanics' Liens [image: image83.png]


 113(2)

The purpose of the cautionary notice of lien, Gen.St.1906, § 2211, was to advise the owner that material was being furnished the contractor, and the amount required to pay therefor, that the owner could protect himself by reserving a sufficient amount to pay for such material.  It was a warning to the owner, advising him, as it were, to take heed.  Ramsey v. Hawkins, 78 Fla. 189, 82 So. 823 (1919).  Mechanics' Liens [image: image84.png]


 99

18. Necessity of notice to owner‑‑In general

Genuine issue of material fact as to whether there was common identity between owner and general contractor precluded summary judgment as to whether formal notice to owner was required to establish subcontractor's mechanic's lien; owner was joint venture, and president and principal shareholder of managing venturer was also president and sole shareholder of general contractor, he signed construction contract on behalf of owner, and he was frequent visitor to job site.  C.L. Whiteside & Associates Const. Co., Inc. v. Landings Joint Venture, App. 4 Dist., 626 So.2d 1051 (1993).  Judgment [image: image85.png]


 181(15.1)

Issue of "common identity" is not synonymous with "common ownership" for purposes of determining existence of common identity between owner and general contractor relieving subcontractor of obligation to give formal notice to owner in order to establish mechanic's lien.  C.L. Whiteside & Associates Const. Co., Inc. v. Landings Joint Venture, App. 4 Dist., 626 So.2d 1051 (1993). Mechanics' Liens [image: image86.png]


 99.1

Questions of privity and common identity between owner and general contractor, for purpose of determining whether subcontractor must give formal notice to owner in order to establish mechanics' lien, are factual in nature.  C.L. Whiteside & Associates Const. Co., Inc. v. Landings Joint Venture, App. 4 Dist., 626 So.2d 1051 (1993).  Mechanics' Liens [image: image87.png]


 288(1)

Where subcontractor did not perfect its mechanic's lien by failing to serve notice on homeowners until 57 days after subcontractor commenced its work, and homeowners did not otherwise receive notice within statutory 45‑day period, subcontractor could not enforce lien;  subcontractor's alleged substantial compliance with statutory notice provisions was irrelevant as was alleged lack of prejudice to homeowners caused by technical error in notice, as statutory amendment which would allow imposition of mechanics' lien in such situation was not yet in effect when subcontractor performed its work.  Zaleznik v. Gulf Coast Roofing Co., Inc., App. 2 Dist., 576 So.2d 776 (1991).  Mechanics' Liens [image: image88.png]


 126

Knowledge was sufficient to excuse requirement to notify property owners of claim of lien, even though owners did not expressly or impliedly assume contractual obligation to pay supplier claiming lien, where sole shareholder of general contractor was also sole shareholder of joint venturer with ownership interest in property.  Pappalardo Const. Co. v. Buck, App. 4 Dist., 568 So.2d 507 (1990), jurisdiction accepted 579 So.2d 112, decision approved in part, quashed in part 594 So.2d 280.  Mechanics' Liens [image: image89.png]


 118

Owner's action as contractor gives rise to presumption of privity and relieves lien claimant of obligation to notify owner of lien claim.  Pappalardo Const. Co. v. Buck, App. 4 Dist., 568 So.2d 507 (1990), jurisdiction accepted 579 So.2d 112, decision approved in part, quashed in part 594 So.2d 280.  Mechanics' Liens [image: image90.png]


 118

Fact that general contractor was member of joint venture that owned property to which subcontractor provided materials did not dispense with necessity that subcontractor give joint venture notice of mechanic's lien;  there was no indication that joint venture was involved with general contractor in work on property.  New Image Carpets, Inc. by James v. Sandery Const., Inc., App. 2 Dist., 541 So.2d 1235 (1989).  Mechanics' Liens [image: image91.png]


 118

Corporation which was not in privity with homeowner was precluded from enforcing mechanics' liens where it failed to serve homeowner with notice of a lien.  Capital Const. Services, Inc. v. Rubinson, App. 3 Dist., 541 So.2d 748 (1989).  Mechanics' Liens [image: image92.png]


 118

Claimant not in privity with owner who does not perfect lien rights by giving proper notice is completely without remedy under mechanics' lien statute. Peninsular Supply Co. v. C.B. Day Realty of Florida, Inc., App. 3 Dist., 423 So.2d 500 (1982).  Mechanics' Liens [image: image93.png]


 126

A claimant alleging a claim of mechanic's lien under this section relating to liens of persons not in privity must serve a notice of lien upon the owner;  if he does not do so, his complaint must contain sufficient allegations to excuse the failure to serve notice.  W. N. Robbins Elec., Inc. v. Intercontinental Group, Inc., App. 3 Dist., 374 So.2d 21 (1979).  Mechanics' Liens [image: image94.png]


 118; Mechanics' Liens [image: image95.png]


 271(14)

Subcontractor, in order to perfect his claim of lien, was required to give notice to owner under provision of mechanics' lien law.  Booth v. Joe Lombardi, Inc., App. 2 Dist., 309 So.2d 51 (1975).  Mechanics' Liens [image: image96.png]


 118

Notice of lien to owner is an absolute prerequisite to creation of lien.   Trowbridge, Inc. v. Hathaway, App. 1 Dist., 226 So.2d 35 (1969), writ discharged 233 So.2d 129.  Mechanics' Liens [image: image97.png]


 118

Filing of claims of lien by subcontractors who were not in privity with owner did not dispense with requirement of service of notice on owner required by statute.  Tarlow v. Helmholtz, App. 2 Dist., 198 So.2d 109 (1967), certiorari denied 201 So.2d 332, application denied 251 La. 219, 203 So.2d 555, application denied 251 La. 221, 203 So.2d 556, certiorari denied 204 So.2d 332.  Mechanics' Liens [image: image98.png]


 118

Where subcontractor entered into contract with contractor to do plumbing work in home being built by contractor and subcontractor was not in privity with homeowner, subcontractor who failed to serve owner with notice did not perfect lien, notwithstanding that homeowner did not comply with antecedent section (see, now, § 713.13) requiring recording and posting on property of notice of commencement and paid monies to general contractor without affidavit. Stancil v. Gardner, App. 2 Dist., 192 So.2d 340 (1966).  Mechanics' Liens [image: image99.png]


 126

Failure of subcontractor claiming lien to give a cautionary notice did not in itself bar him from claiming and enforcing lien for proper amount.  Ward v. Miami Lock & Hardware Co., App. 3 Dist., 119 So.2d 395 (1960), certiorari denied 125 So.2d 873.  Mechanics' Liens [image: image100.png]


 99

Where materialman never gave home owners cautionary notice of intention to claim lien, and home owners had no knowledge that jalousies which contractor had installed belonged to any one other than contractor, and materialman so conducted himself as to allow home owners to infer that jalousies were property of contractor, materialman could not assert mechanics' lien against home owners, even though home owners had failed to obtain, upon final payment, a sworn statement relating to liens from contractor.  Southern Supply Distributors v. Lansdell, 76 So.2d 266 (1954).  Mechanics' Liens [image: image101.png]


 115(4)

A contractor who dealt directly with the owner of realty did not need to serve notice of his lien upon owner's wife.  Branch v. McGlynn, 65 So.2d 32 (1953).  Mechanics' Liens [image: image102.png]


 99

Defendant who was allegedly employed by owner to supervise construction of improvements on property was in direct privity with owner by virtue of contract of employment, and defendant's lien attached upon rendition of services pursuant to contract and was not dependent, as against owner and his interest in property, upon filing of any notice of claim of lien.  Maule Industries v. Trugman, 59 So.2d 27 (1952).  Mechanics' Liens [image: image103.png]


 118

A party furnishing materials for construction of building under contract with building contractor, not building owner, delivering them to construction premises, filing lien claim, and serving copy thereof on such owner had valid and enforceable lien against building for unpaid balance of contract price, though no notice of intention to claim lien was filed as required by Acts 1935, c. 17097.  Investors Syndicate v. Henderson, 148 Fla. 696, 6 So.2d 629 (1941).  Mechanics' Liens [image: image104.png]


 113(2)

19. ‑‑‑‑ Leases, necessity of notice to owner

Only where lease expressly or impliedly requires improvements may lienors dealing with the lessee be deemed to be in privity with the owner and not required to serve notice on the owner.  Budget Elec. Co. v. Strauss, App. 5 Dist., 417 So.2d 1143 (1982).  Mechanics' Liens [image: image105.png]


 99

A lessee, required by lease to construct improvements on leased premises became owner or owner's agent, so as to obviate necessity for statutory notice of mechanic's lien by claimant contracting directly with such lessee to construct improvements.  Robert L. Weed, Architect, Inc. v. Horning, 159 Fla. 847, 33 So.2d 648 (1947).  Mechanics' Liens [image: image106.png]


 118

20. ‑‑‑‑ Contracts with owner, necessity of notice to owner

Fact that one of two partners in general partnership which owned office building was also 96% stockholder and president of general contractor for construction of building did not establish privity between subcontractor and owner so as to waive notice requirement of section 713.06(2) of the mechanic's lien statute.  Floridaire Mechanical Systems, Inc. v. Alfred S. Austin‑Daper Tampa, Inc., App. 2 Dist., 470 So.2d 717 (1985), review denied 480 So.2d 1293.  Mechanics' Liens [image: image107.png]


 118

Privity between subcontractor and owner sufficient to waive notice requirement of mechanic's lien statute, section 713.06(2), contemplates express or implied assumption by owner of contractual obligation to pay for subcontractor's services.  Floridaire Mechanical Systems, Inc. v. Alfred S. Austin‑Daper Tampa, Inc., App. 2 Dist., 470 So.2d 717 (1985), review denied 480 So.2d 1293.  Mechanics' Liens [image: image108.png]


 118

Contractor, who dealt directly, solely with developer and not with purchasers, who obtained legal ownership of the property during period in which various steps required to perfect a mechanic's lien took place, was not required to serve "notice to owner" under this section upon purchasers.  E. V. Const. Co. v. Newman, App. 3 Dist., 418 So.2d 291 (1982).  Mechanics' Liens [image: image109.png]


 120

Where three owners of subject property were also principals in contracting corporation, subcontractor demonstrated its privity with owners and, consequently, notice to owners was not required as prerequisite to perfection of mechanic's lien.  Broward Atlantic Plumbing Co. v. R. L. P., Inc., App. 4 Dist., 402 So.2d 464 (1981).  Mechanics' Liens [image: image110.png]


 118

Where person negotiating contract for installation of tile by plaintiff acted under authority and on behalf of defendant‑owner, there was direct privity between plaintiff and defendant so that plaintiff's mechanic's lien attached at time of visible commencement of operations and was not dependent on filing of lien claim, and neither cautionary notice nor record lien notice was necessary as prerequisite to enforce lien.  Buckingham Properties, Inc. v. E. R. Andersen & Co., App. 2 Dist., 125 So.2d 756 (1961).  Mechanics' Liens [image: image111.png]


 72;  Mechanics' Liens [image: image112.png]


 118;  Mechanics' Liens [image: image113.png]


 128

A notice of lien was not required to be given to property owner by materialman contracting directly with property owner and furnishing materials under such contract to owner, in order to establish a lien as between owner and materialman.  Roughan v. Rogers, 145 Fla. 421, 199 So. 572 (1940). Mechanics' Liens [image: image114.png]


 118

A notice of lien was not required to be given to property owner by materialman contracting directly with property owner and furnishing materials under such contract to owner, in order to establish a lien as between owner and materialman.  Roughan v. Rogers, 145 Fla. 421, 199 So. 572 (1940). Mechanics' Liens [image: image115.png]


 118

All provisions of mechanics' lien law were to be construed together and as so construed did not contemplate notice or record of notice of lien or claim thereof for materials furnished under contract directly with owner of building to be constructed therewith as prerequisite to enforcement of such lien. Hendry Lumber Co. v. Bryant, 138 Fla. 485, 189 So. 710 (1939). Mechanics' Liens [image: image116.png]


 118;  Mechanics' Liens [image: image117.png]


 128

One having a contract with the owner was not required to give the notice provided for in § 84.04 (now repealed).  State ex rel. Gore v. Chillingworth, 126 Fla. 645, 171 So. 649 (1936).

21. ‑‑‑‑ Agent, officer or subsidiary, necessity of notice to owner

Material issue of fact as to whether construction corporation was developer's agent for purposes of constructing improvements to subject property precluded summary judgment against materialman in materialman's lien foreclosure action for failing to serve notice on developer.  King v. Brickellbanc Sav. Ass'n, App. 5 Dist., 551 So.2d 604 (1989).  Judgment [image: image118.png]


 181(15.1)

Materialman need not provide notice to owner of lien foreclosure where materialman is in privity with owner's agent.  King v. Brickellbanc Sav. Ass'n, App. 5 Dist., 551 So.2d 604 (1989).  Mechanics' Liens [image: image119.png]


 249

22. ‑‑‑‑ Laborers, necessity of notice to owner

Individual who undertook to supply fuel for tractors at his own expense and to supply his own tractor for use on construction project was not a laborer as defined by this section and was not exempt from 45‑day notice requirement necessary to obtain valid mechanic's lien.  Morgan v. Goodwin, App. 1 Dist., 355 So.2d 217 (1978).  Mechanics' Liens [image: image120.png]


 118

Rationale of this section for exempting laborers from notice requirement is that an individual laborer will not work long without pay and consequently will not have a large hidden claim.  Morgan v. Goodwin, App. 1 Dist., 355 So.2d 217 (1978).  Mechanics' Liens [image: image121.png]


 118

One of the cardinal purposes of mechanics' lien law of 1935 was to protect laborer in collection of his wages, and he was not required to give notice of intention to claim lien in order to acquire lien.  Florida Fruit Co. v. Shakelford, 145 Fla. 216, 198 So. 841 (1940).  Mechanics' Liens [image: image122.png]


 118

23. ‑‑‑‑ Notice of commencement, necessity of notice to owner

Owner's failure to file notice of commencement of improvement of his property did not relieve subcontractors who were not in privity with owner from serving notice on owner required for lien of persons not in privity and inasmuch as subcontractor failed to serve such notice they could not have a valid lien against owner's property.  Tarlow v. Helmholtz, App. 2 Dist., 198 So.2d 109 (1967), certiorari denied 201 So.2d 332, application denied 251 La. 219, 203 So.2d 555, application denied 251 La. 221, 203 So.2d 556, certiorari denied 204 So.2d 332.  Mechanics' Liens [image: image123.png]


 126

24. ‑‑‑‑ Transfer bond, necessity of notice to owner

Fact that general contractor had subcontractor's mechanic's lien removed from realty and transferred to a bond did not relieve the subcontractor of its obligation to furnish the required notice to the building owner.  Fidelity & Deposit Co. of Maryland v. Accel, Inc., App. 4 Dist., 354 So.2d 424 (1978). Mechanics' Liens [image: image124.png]


 227

25. ‑‑‑‑ Public entity, necessity of notice to owner

Subcontractors supplying materials or labor need not file the "notice to owner" required by this section when the real property and improvements thereto are state owned.  Op.Atty.Gen., 064‑122, Sept. 2, 1964.

26. Sufficiency of notice to owner‑‑In general

Substantial compliance with notice to owner provision of mechanics' lien statute was prerequisite to perfecting construction lien.  Mirror and Shower Door Products, Inc. v. Seabridge, Inc., App. 4 Dist., 621 So.2d 486 (1993). Mechanics' Liens [image: image125.png]


 118

Claimant did not substantially comply with notice‑to‑owner prerequisite for perfecting construction lien by hand delivering nonconforming notice to owner and orally giving warnings required by mechanics' lien statutes;  claimant had to serve written notice which included statutory warnings as prerequisite to perfecting lien.  Mirror and Shower Door Products, Inc. v. Seabridge, Inc., App. 4 Dist., 621 So.2d 486 (1993).  Mechanics' Liens [image: image126.png]


 122;  Mechanics' Liens [image: image127.png]


 123

Only immaterial errors and omissions in form of notice to owner may be excused pursuant to standard of substantial compliance with notice requirement of mechanics' lien statutes.  Mirror and Shower Door Products, Inc. v. Seabridge, Inc., App. 4 Dist., 621 So.2d 486 (1993).  Mechanics' Liens [image: image128.png]


 157(1)

Subcontractor satisfied requirement for perfecting mechanics' lien by filing copy of notice to owner on general contractor listed with building department, even though there had been a change from the original general contractor not reflected in the records.  Roof Structures, Inc. v. Picou, App. 4 Dist., 544 So.2d 1138 (1989).  Mechanics' Liens [image: image129.png]


 124

Even if joint venture that owned property to which contractor had provided materials was on notice, through general contractor, that subcontractor was working on job, that did not fulfill purpose of mechanic's lien notice to owner requirement‑‑giving notice to owner that subcontractor would look to owner for payment.  New Image Carpets, Inc. by James v. Sandery Const., Inc., App. 2 Dist., 541 So.2d 1235 (1989).  Mechanics' Liens [image: image130.png]


 118

Materialmen's mailing "notice to owner" to developer substantially complied with subsec. (2)(a) of this section, though individual designated in notice of commencement filed by trustee under land trust agreement as person upon whom notice or other documents could be served was not addressee, where materialman had forwarded notice by certified mail to address listed on notice of commencement.  Fidelity and Deposit Co. of Maryland v. Delta Painting Corp., App. 4 Dist., 529 So.2d 781 (1988).  Mechanics' Liens [image: image131.png]


 120

Where suit was brought by supplier to electrical subcontractor against contractor and surety on bond, compliance was alleged with all conditions of labor material payment bond, and notice provisions of bond were in general conformity with those provided by statute, supplier could not recover if those conditions were not met.  Balboa Ins. Co. v. Alpha Elec. Supply, Inc., App. 1 Dist., 373 So.2d 391 (1979).  Principal And Surety [image: image132.png]


 138;  Principal And Surety [image: image133.png]


 139

A notice of materialman's lien which did not state names of property owners to whom the materials were furnished and against whom it was sought to enforce lien, which did not sufficiently describe the materials furnished, and did not state their value was insufficient to authorize maintenance of suit to foreclose after expiration of 12 months from date that materials were last furnished.  Rieck & Fleece v. Cunniff, 138 Fla. 742, 190 So. 8 (1939). Mechanics' Liens [image: image134.png]


 137(1);  Mechanics' Liens [image: image135.png]


 139(1)

To be effective, cautionary notice of furnishing materials to contractor must be delivered to owner or his agent.  Ft. Meade Hotel Co. v. Knoxville Iron Co., 99 Fla. 947, 127 So. 896 (1930).  Mechanics' Liens [image: image136.png]


 99

A notice, addressed to the owners of a building, stating that "this is to notify you that under our contract for electric light and annunciator in your new building, amounting to $490, and extras as approved, $100, making in all, for wiring to outlets, $590, $300 has been paid, and we are looking to you to protect the remainder of the contract price," was not sufficient to create a materialman's and laborer's lien even though the service of the notice be admitted.  De Soto Nat. Bank v. Arcadia Electric Light, Ice & Telephone Co., 59 Fla. 479, 52 So. 612 (1910).  Mechanics' Liens [image: image137.png]


 122

27. ‑‑‑‑ Agent, officer or subsidiary, sufficiency of notice to owner

Where owner and general contractor were subsidiaries of same parent corporation, with a common corporate officer, it was not necessary that notice to owner be sent to both of them to perfect a mechanic's lien.  Symons Corp. v. Tartan‑Lavers Delray Beach, Inc., App. 4 Dist., 456 So.2d 1254 (1984). Mechanics' Liens [image: image138.png]


 120

In action to foreclose mechanic's lien against owners who contended that service of statutory preliminary notice was ineffective since it had been mailed to the owners in care of attorney who had acted for them in purchase of land involved, material issues of fact existed as to whether subcontractor had been entitled to use attorney's address which owners had supplied upon recording of deed, whether owners were estopped to deny effectiveness of notice as addressed to them and whether attorney was clothed with apparent authority to act for owners, at least as conduit for correspondence mailed to owners, precluding summary judgment for owners.  S & S Air Conditioning Co. v. Cantor, App. 3 Dist., 343 So.2d 923 (1977).  Judgment [image: image139.png]


 181(15.1)

Where officers of corporate property owner, against which lien was claimed for plastering, were also officers of second corporation, which wholly owned property owner and which had contracted with lienor for plastering, were not ignorant of claim, failure to file notice of lien to owner was not ground for dismissal.  Boux v. East Hillsborough Apartments, Inc., App. 2 Dist., 218 So.2d 202 (1969).  Mechanics' Liens [image: image140.png]


 99

28. ‑‑‑‑ Omissions and errors, sufficiency of notice to owner

Although name of owner as listed in notice to owner in an action for mechanic's lien was erroneous, the name listed was so similar to name of the owner that the name used in the notice was sufficient under the doctrine of idem sonans to satisfy notice requirement under mechanics' lien statute.  Symons Corp. v. Tartan‑Lavers Delray Beach, Inc., App. 4 Dist., 456 So.2d 1254 (1984). Mechanics' Liens [image: image141.png]


 122

Since the property owner, Tarten‑Laver Delray, Inc., responded to claim of lien addressed to "Lavers Delray Racquet Club" by bonding off the lien, the owner could not have been misled by the error in its name on the claim of lien. Symons Corp. v. Tartan‑Lavers Delray Beach, Inc., App. 4 Dist., 456 So.2d 1254 (1984).  Mechanics' Liens [image: image142.png]


 124

Contractor stated a cause of action for foreclosure of a claim of lien even though the claim omitted details of labor, services, or material furnished, where there was nothing to show any adverse effect from omission of the details, and where it appeared that contractor substantially complied with statutory prerequisites for claiming a mechanic's lien.  Blinn v. Dumas, App. 1 Dist., 408 So.2d 683 (1982).  Mechanics' Liens [image: image143.png]


 271(6)

Where paint supplier's notice to owner and claim of lien contained address and legal description of adjoining property, paint supplier failed to properly put owners on notice in accordance with this section, so that owners, having paid painting subcontractor all sums due under subcontract, would not be required to pay twice for paint supplied under subcontract.  Continental Cas. Co. v. Associated Plastics, Inc., App. 3 Dist., 347 So.2d 822 (1977).  Mechanics' Liens [image: image144.png]


 157(1)

Absent showing by owner and developer of project that it was adversely affected by failure of materialman to designate contractor to which it was providing paint and other supplies in notice to owner in accordance with mechanic's lien law, materialman's mechanic's lien was not invalid and could be foreclosed. Centex‑Winston Corp. v. Crown Paint, Inc., App. 3 Dist., 294 So.2d 694 (1974), certiorari denied 303 So.2d 26.  Mechanics' Liens [image: image145.png]


 124

Notice of lien stating names of owners of property, but not alleging them to be owners, nor describing the character of labor performed or materials furnished of value thereof, did not comply with Comp.Gen. Laws 1927, § 5361 (see, now, § 713.06).  Goldsmith v. Orange Belt Securities Co., 115 Fla. 683, 156 So. 3 (1934).  Mechanics' Liens [image: image146.png]


 139(1)

29. ‑‑‑‑ Constructive notice, sufficiency of notice to owner

Contractor's president's knowledge of subcontract was not sufficient to authorize imposition of lien in favor of subcontractor when notice was not served until after owner had disbursed funds, even though president of the contractor was one of the owners, in a trust capacity, of the land involved. Bishop v. James A. Knowles, Inc., App. 2 Dist., 292 So.2d 415 (1974). Mechanics' Liens [image: image147.png]


 115(4)

Materials or labor used on layout work on vacant lot preparatory to building of home were not incorporated in nor did they become part of improvements and were not of such manifest and substantial character as to notify interested persons that lot was to be improved, and liens of mortgages which were recorded before visible operations on layout commenced were superior in right and dignity to mechanics' liens filed against lot and improvements.  Sheridan, Inc. v. Palchanis, App. 2 Dist., 172 So.2d 872 (1965).  Mortgages [image: image148.png]


 154(2)

Where builder was in direct privity with owners under building contract, any mechanic's lien of builder attached at time of commencement of visible operations and, as notice of lien from him could serve no useful purpose, it was not required, but owners having knowledge of contract were charged with notice of lien.  Broderick v. Overhead Door Co. of Fort Lauderdale, App. 2 Dist., 117 So.2d 240 (1959).  Mechanics' Liens [image: image149.png]


 118;  Mechanics' Liens [image: image150.png]


 168

30. ‑‑‑‑ Notice of commencement, sufficiency of notice to owner

Fact that notice of commencement was not signed by owner and was thus not valid did not prohibit owner from asserting lack of proper notice as a defense to materialman's suit to enforce construction lien against owner's property; materialman never served notice to owner and made no good faith effort to serve notice.  Gulfside Properties Corp. v. Chapman Corp., App. 1 Dist., 737 So.2d 604 (1999), review denied 749 So.2d 502.  Mechanics' Liens [image: image151.png]


 122; Mechanics' Liens [image: image152.png]


 123

Materialman's invoices and job proposal, as faxed to general contractor, did not constitute proper notice to owner, which was a prerequisite to perfecting construction lien.  Gulfside Properties Corp. v. Chapman Corp., App. 1 Dist., 737 So.2d 604 (1999), review denied 749 So.2d 502.  Mechanics' Liens [image: image153.png]


 122

If a mechanics' lienor detrimentally relied on information contained in a notice of commencement in sending his notice to owner, then the owner would be estopped from denying receipt of notice to owner.  Symons Corp. v. Tartan‑ Lavers Delray Beach, Inc., App. 4 Dist., 456 So.2d 1254 (1984).  Mechanics' Liens [image: image154.png]


 123

Where subcontractor did not put owner on notice in accordance with § 713.13 and owner paid out all funds due to prime contractor under the contract, owner would not be required to pay twice for the work which was subject of subcontract.  W. W. Gay Mechanical Contractors, Inc. v. Case, App. 1 Dist., 275 So.2d 570 (1973).  Mechanics' Liens [image: image155.png]


 115(4)

31. Timeliness of notice to owner‑‑In general

Under Florida law, contractor or materialman may preserve his lien right and his direct right of action against surety, if project is bonded, by timely serving proper notice.  Matter of Advanced Contractors, Bkrtcy.M.D.Fla.1984, 44 B.R. 239.  Mechanics' Liens [image: image156.png]


 125

Mechanic's lien against property for subcontracting work on holdup and alarm system was valid, where evidence supported lienor's contention that work actually commenced on June 13, 1981, thereby making the filing of its notice within 45 days of that date and filing of claim of lien within 90 days of the date upon which work was completed timely.  In re Guardian Equipment Corp., Bkrtcy.S.D.Fla.1982, 23 B.R. 126.  Mechanics' Liens [image: image157.png]


 281(5)

Subcontractor's notice to owner of mechanic's lien, which was filed within 45 days after commencing its work, was timely, even though it was served after owner made final payment to subcontractor, where owner did not obtain contractor's affidavit before making final payment.  Superfos Const. (U.S.) Inc. v. Hajoca Corp., App. 2 Dist., 712 So.2d 1228 (1998).  Mechanics' Liens [image: image158.png]


 121

Subcontractors do not begin to furnish services for purposes of time for filing provisions of mechanics' lien statute when they first select materials off job site, even though there is no precontractual obligation to do so.  Stunkel v. Gazebo Landscaping Design, Inc., 660 So.2d 623 (1995), rehearing denied. Mechanics' Liens [image: image159.png]


 132(14)

Subcontractor begins to furnish services or materials for purpose of giving notice to owner of possible lien claim when services or materials are delivered to job site.  Stunkel v. Gazebo Landscaping Design, Inc., 660 So.2d 623 (1995), rehearing denied.  Mechanics' Liens [image: image160.png]


 132(14)

Material suppliers who sell materials over the counter should measure 45‑day period for notifying owners of mechanic's lien as running from when materials were actually delivered at job site.  Stunkel v. Gazebo Landscaping Design, Inc., 660 So.2d 623 (1995), rehearing denied.  Mechanics' Liens [image: image161.png]


 132(14)

Trial court erred in granting motion for involuntary dismissal of landscaping company's action to enforce mechanic's lien against homeowners for whom company had planted hand‑selected trees, absent legal authority to support conclusion that company began furnishing services, for purposes of timely notice requirement, when its representative went with homeowners to select trees; facts and testimony could have been reasonably interpreted to support company's claim that it did not furnish services or materials until it began to dig holes at homeowners' residence.  Gazebo Landscape Design, Inc. v. Bill Free Custom Homes, Inc., App. 4 Dist., 638 So.2d 87 (1994), quashed 660 So.2d 623, rehearing denied.  Mechanics' Liens [image: image162.png]


 132(1)

In considering homeowners' motion for involuntary dismissal of landscaping company's action to enforce mechanic's lien for company's alleged failure to provide timely notice, trial court should have taken all facts and evidence presented and evaluated them in light most favorable to company;  if any reasonable interpretation supported company's claim that it did not furnish services or materials until it began to dig holes at homeowners' residence, motion should have been denied.  Gazebo Landscape Design, Inc. v. Bill Free Custom Homes, Inc., App. 4 Dist., 638 So.2d 87 (1994), quashed 660 So.2d 623, rehearing denied.  Mechanics' Liens [image: image163.png]


 132(1)

In determining when contractor began to furnish services, for purposes of timely notice requirement of mechanic's lien statute, it is suggested that trial courts look at all of circumstances surrounding particular job or transaction, it may be particularly useful to determine whether contractor actually suffered any economic detriment, or whether he simply engaged in certain activities on gratuitous basis, in hopes of "landing" job.  Gazebo Landscape Design, Inc. v. Bill Free Custom Homes, Inc., App. 4 Dist., 638 So.2d 87 (1994), quashed 660 So.2d 623, rehearing denied.  Mechanics' Liens [image: image164.png]


 132(1)

Last day for subcontractor's notice to owner under mechanic's lien statute was 48th day after date that subcontractor commenced providing labor or material to project, where last day of statutory 45‑day period for filing notice fell on Saturday, December 31, and Monday, January 2, was New Year's Day holiday; because last day of 45‑day period landed on Saturday, period ran until end of next day which was not a Saturday, Sunday, or legal holiday.  Rite‑Way Painting & Plastering, Inc. v. Tetor, App. 2 Dist., 582 So.2d 15 (1991), review dismissed 587 So.2d 1329.  Time [image: image165.png]


 10(5)

Time during which materialman was required to serve notice of lien upon property owner began to run at time contractor made over‑the‑counter purchase of materials for job, rather than later date at which materialman delivered materials to job site.  Arlington Lumber & Trim Co., Inc. v. Vaughn, App. 1 Dist., 548 So.2d 727 (1989).  Mechanics' Liens [image: image166.png]


 121

As construed, statute providing that persons not in privity with the owner may establish a lien on the owner's real property to the extent necessary to guarantee payment for labor, services, or materials furnished in accordance with contract requires the filing of notice to the owner not later than 45 days after commencing to furnish materials or services.  Tuttle/White Constructors, Inc. v. Hughes Supply, Inc., App. 4 Dist., 371 So.2d 559 (1979).  Mechanics' Liens [image: image167.png]


 121

Where there was a specific allegation that first delivery of plumbing materials by plaintiff supplier occurred on April 20, 1976, and merely an inference that delivery occurred on March 24, 1976, which was more than four or five days before notice to defendant owners, and no showing was made of either a knowing falsehood or any detrimental reliance by defendant owners, notice of materialman's lien, filed within four or five days of first delivery, was not untimely.  Wool Wholesale Plumbing Supply, Inc. v. Abdo, App. 4 Dist., 365 So.2d 216 (1978).  Mechanics' Liens [image: image168.png]


 132(14)

Notice of mechanic's lien, which was served within 45 days from commencement of construction and before date of contractor's affidavit but after completion of work and after owners had paid primary contractor, was timely.  Daly Aluminum Products, Inc. v. Stockslager, App. 2 Dist., 244 So.2d 528 (1970), certiorari denied 246 So.2d 97.  Mechanics' Liens [image: image169.png]


 121

Under antecedent version of this section relating to notice to owner as prerequisite to perfecting lien, notice must have been given before commencing to furnish services or materials or after commencing to furnish services or materials but before date of furnishing of contractor's affidavit or abandonment or expiration of 45 days, which ever should first occur;  and while time limitation could be less than 45 days, in no event could it be extended beyond 45 days and any notice given beyond that time is not timely.  Bard Mfg. Co. v. Albert & Jamerson Bldg. Supply Corp., App. 4 Dist., 212 So.2d 13 (1968).  Mechanics' Liens [image: image170.png]


 121

Where it appeared from claim of lien attached to and made a part of subcontractor's cross‑claim against owner that subcontractor gave notice to owner more than 45 days after commencing to furnish services or materials, notice was not timely.  Bard Mfg. Co. v. Albert & Jamerson Bldg. Supply Corp., App. 4 Dist., 212 So.2d 13 (1968).  Mechanics' Liens [image: image171.png]


 121

The filing of claim of lien within three months after the final furnishing of materials was sufficient to give materialman a valid lien as against contention that failure to notify owners of intention to claim a lien until after all materials had been furnished deprived materialman of a lien.  Le Roy v. Reynolds, 141 Fla. 586, 193 So. 843 (1940).  Mechanics' Liens [image: image172.png]


 121

32. ‑‑‑‑ Right to lien, timeliness of notice to owner

Under this section as it read prior to amendment, late notice to owner merely affects one's status as priority lienor.  Royal v. Clemons, App. 4 Dist., 394 So.2d 155 (1981).  Mechanics' Liens [image: image173.png]


 157(1)

Subcontractor's failure to give notice to owner within 45 days of beginning work barred subcontractor's claim for valid mechanic's lien for completing its portion of work after general contractor had abandoned job.  Combs v. St. Joe Papermakers Federal Credit Union, App. 1 Dist., 383 So.2d 298 (1980). Mechanics' Liens [image: image174.png]


 126

Subcontractor's failure to give notice to owners within 45 days of beginning work, as required by statute, barred his claim for a valid mechanic's lien. Morgan v. Goodwin, App. 1 Dist., 355 So.2d 217 (1978).  Mechanics' Liens [image: image175.png]


 126

Failure of laborer to serve notice of intention to claim lien within 45 days of laborer's commencing to furnish his services or materials was not an absolute bar to claim of lien, for 45‑day rule was intended to establish priority category for lienors who give notice to owner within such period.  Viyella v. Jackson, App. 3 Dist., 347 So.2d 830 (1977).  Mechanics' Liens [image: image176.png]


 126

Subcontractor's failure to file notice of intention to claim a lien within 45 days of commencing to furnish his services or materials was not an absolute bar to claim of lien, and he could proceed unless it was shown that the owner had proceeded regularly in payment to the general contractor and that no part of the agreed contract price was unpaid.  Torres v. MacIntyre, App. 3 Dist., 334 So.2d 59 (1976).  Mechanics' Liens [image: image177.png]


 126

Trial court correctly determined that subcontractor had failed to comply with requirements of this section, and subcontractor's failure timely to comply with "notice to owner" requirement was sufficient basis for denial of statutory lien on owner's property.  Lopez Terrazzo & Tile, Inc. v. Cooper, App. 3 Dist., 302 So.2d 784 (1974).  Mechanics' Liens [image: image178.png]


 126

Failure to give timely notice of a mechanic's lien did not preclude recovery unless it can be demonstrated that owner was prejudiced thereby. Westinghouse Elec. Supply Co. v. Midway Shopping Mall, Inc., App. 3 Dist., 277 So.2d 809 (1973).  Mechanics' Liens [image: image179.png]


 126

Claim of lien by materialman not in privity with owners was not invalid on theory that lienor's notice to owners was served more than 45 days after commencing furnishing of materials.  Melnick v. Reynolds Metals Co., App. 4 Dist., 230 So.2d 490 (1970).  Mechanics' Liens [image: image180.png]


 113(2)

Failure of the materialman to serve a statutory cautionary notice as to furnishing of material to a contractor and lack of knowledge of owners at the time they paid contractor of the fact that materialman had furnished material to contractor did not, in itself, in the absence of owners' securing a statutory statement from contractor that all materialmen had been "properly paid" as the term was defined by statute, bar such unpaid materialman from charging and enforcing his lien against owners for his unpaid claim.  All State Pipe Supply Co. v. McNair, 89 So.2d 774 (1956).  Mechanics' Liens [image: image181.png]


 115(4)

33. ‑‑‑‑ Posting and delivery, timeliness of notice to owner

Where service of notice to owner in mechanic's lien case was not delivered until 46th day after commencement of construction, but 45th day fell on a Sunday, receipt of notice was timely.  Daly Aluminum Products, Inc. v. Stockslager, App. 2 Dist., 244 So.2d 528 (1970), certiorari denied 246 So.2d 97.  Time [image: image182.png]


 10(5)

Action of subcontractor in mailing required lien notice to owner by registered mail on 45th day after commencing work, with receipt thereof by owner on 46th day, was not sufficient to fulfill statutory requirements for perfecting lien.  Trowbridge, Inc. v. Hathaway, App. 1 Dist., 226 So.2d 35 (1969), writ discharged 233 So.2d 129.  Mechanics' Liens [image: image183.png]


 121

34. ‑‑‑‑ Modifications of contract, timeliness of notice to owner

Claimant's oral modification of written agreement with general contractor, after 70% of work had been completed, did not start a new 45‑day period for notice to owner, required as prerequisite to perfecting of mechanics lien by persons not in privity with the owner.  Pilot Elec. Const. Co., Inc. v. Waters, App. 1 Dist., 384 So.2d 61 (1980).  Mechanics' Liens [image: image184.png]


 121

35. ‑‑‑‑ Participation in payments, timeliness of notice to owner

Failure of materialman who had dealt with contractor to serve cautionary notice of intention to claim lien on owners until owners had paid all but small sum due contractor left materialman with enforceable lien only against unpaid balance.  Beam v. Jerome Lumber & Supply Co., 74 So.2d 537 (1954);  Foley Lumber Co. v. Koester, 61 So.2d 634 (1953).

Lien claimant not in privity with owner, who filed untimely notice to owner, though without statutory remedy, was entitled to participate with lienors of equal priority out of any funds remaining in hands of owner at time of filing of notice, provided funds were not consumed by other claimants having greater priority.  Peninsular Supply Co. v. C.B. Day Realty of Florida, Inc., App. 3 Dist., 423 So.2d 500 (1982).  Mechanics' Liens [image: image185.png]


 196

A lien claimant not in privity, who filed an untimely notice to owner, was entitled to participate with lienors of equal priority in any improper payments made by owner and also out of any funds remaining in hands of owner at time of filing of such notice which were not consumed by other claimants having greater priority.  Royal v. Clemons, App. 4 Dist., 394 So.2d 155 (1981). Mechanics' Liens [image: image186.png]


 115(4)

If priority liens exhausted funds remaining due from owner to contractor, lienor who had given notice after expiration of 45‑day period in which notice is to be given was entitled to nothing.  Ringling Bros.‑Barnum & Bailey Combined Shows, Inc. v. Hart, App. 2 Dist., 390 So.2d 367 (1980), appeal dismissed, review denied 402 So.2d 612.  Mechanics' Liens [image: image187.png]


 196

Supplier of materials to electrical subcontractor was entitled to participate in any progress payments made by the general contractor after the supplier filed its tardy notice to owner informing it that it was acting as a materialman for the subcontractor.  Tuttle/White Constructors, Inc. v. Hughes Supply, Inc., App. 4 Dist., 371 So.2d 559 (1979).  Mechanics' Liens [image: image188.png]


 115(4)

Even though materialman's notice was given to owner prior to the making of certain progress payments under the the primary direct contract, the materialman was not entitled to participate in those payments under statute providing that the owner shall pay or cause to be paid the sum due to each lienor giving notice prior to the time of payment because the term "lienor giving notice" is statutorily defined as those lienors who have duly served a notice to owner within the statutory period.  Tuttle/White Constructors, Inc. v. Hughes Supply, Inc., App. 4 Dist., 371 So.2d 559 (1979).  Mechanics' Liens [image: image189.png]


 115(4)

Materialman which had supplied subcontractor but which had not filed timely notice to owner enjoyed the right to participate in the distribution of final payment according to its status and up to the total amount due and owing provided that payment did not prejudice the right to full payment of those lienors who enjoyed priority status.  Tuttle/White Constructors, Inc. v. Hughes Supply, Inc., App. 4 Dist., 371 So.2d 559 (1979).  Mechanics' Liens [image: image190.png]


 115(4)

Lienholder who has not given proper notice must allege and prove, to recover against owner at all, either that funds remain undistributed or have been misdistributed and, to recover his claim in full, that any such amounts are sufficient to meet other claims which have priority over, or are equal in dignity to his;  otherwise, claimant would be entitled only to pro rata share of fund, or, if priority "liens" exhaust it, to nothing.  E. E. Dean Snavely, Inc. v. Weatherking, Inc., App. 4 Dist., 343 So.2d 58 (1977). Mechanics' Liens [image: image191.png]


 126

Notice of subcontractor's intent to claim a lien could be served upon owner subsequent to the time prescribed by this section, but in such event the lien was limited to undisbursed funds then due and owing the contractor.  Bishop v. James A. Knowles, Inc., App. 2 Dist., 292 So.2d 415 (1974).  Mechanics' Liens [image: image192.png]


 126

Failure to give owner notice of recordation of mechanic's lien did not require dismissal of foreclosure action;  claimant was entitled to participate in any funds remaining after all lienholders filing timely notice had been discharged.  Moretrench Corp. v. Bronson & Veal Enterprises, Inc., App. 4 Dist., 262 So.2d 206 (1972).  Mechanics' Liens [image: image193.png]


 126

Claim of lien could not be recorded until after notice had been given owner, but no notice to owner was necessary for lienor to participate in final payment.  Crane Co. v. Fine, 221 So.2d 145 (1969), conformed to 222 So.2d 36.  Mechanics' Liens [image: image194.png]


 118

Notice of intention to claim lien had to be given to owner within limitation period prescribed for recording claim of lien and before owner had paid out that portion of sums due under direct contract and to which lienor would be entitled;  materialman who was in privity only with subcontractor had to give notice to owner before subcontractor had been paid in full in order to participate in progress or final payment.  Crane Co. v. Fine, 221 So.2d 145 (1969), conformed to 222 So.2d 36.  Mechanics' Liens [image: image195.png]


 113(2)

If progress‑payment affidavit from contractor was required by owner, lienor listed therein could participate even though he gave no notice, provided that balance remained after lienors who had given notice were paid.  Crane Co. v. Fine, 221 So.2d 145 (1969), conformed to 222 So.2d 36.  Mechanics' Liens [image: image196.png]


 115(4)

Where cautionary notice was not given by materialman to owner and no special circumstances existed and owner had complied with Mechanics' Lien Law, materialman's lien was limited to 20% of amount payable to prime contractor at any given time during progress of improvement.  Miller v. Duke, App. 1 Dist., 155 So.2d 627 (1963).  Mechanics' Liens [image: image197.png]


 161(1)

A subcontractor had a valid and enforceable lien against the improved premises to the extent of, or for his proportionate part of, unpaid balance of contract price, even though he did not file the cautionary notice.  Roberts v. Lesser, 96 So.2d 222 (1957).  Mechanics' Liens [image: image198.png]


 113(2)

Where general contractor owed materialman for materials furnished and at time materialman served property owner with notice of intention to claim lien for materials furnished owner had on hand sufficient moneys owing general contractor with which to discharge obligation to materialman, owner was liable for amount of lien asserted by materialman.  Bensam Corp. v. Felton, 63 So.2d 278 (1953).  Mechanics' Liens [image: image199.png]


 113(2)

Where final payment was made by owner to general contractor under building contract without owner demanding and obtaining sworn statement or affidavit stating all lienors were paid or showing name and amount due each unpaid lienor, and materialmen and subcontractors served no cautionary notices upon owner but filed for record their claims of lien and caused copies to be delivered to owners subsequent to date of final payment and within three months from date of furnishing last items of services and materials, subcontractors had liens upon building to extent of final payments under Mechanics' Lien Law.  Shaw v. Del‑Mar Cabinet Co., 63 So.2d 264 (1953).  Mechanics' Liens [image: image200.png]


 113(2);  Mechanics' Liens [image: image201.png]


 115(4)

36. Specially fabricated materials

Trees selected by homeowners for installation at their property by landscaping subcontractor were not "specially fabricated materials" for purposes of exception to requirement that subcontractor give owners notice of mechanics' lien within 45 days after services or materials are delivered to job site. Stunkel v. Gazebo Landscaping Design, Inc., 660 So.2d 623 (1995), rehearing denied.  Mechanics' Liens [image: image202.png]


 132(14)

37. Contractor's withholding progress payments after cautionary notice

Florida Mechanics' Lien Law does not give a general contractor the unfettered right to withhold progress payments from a subcontractor once a cautionary notice is received.  J. A. Wynne Co., Inc. v. R. D. Phillips Const. Co., Inc., 1981, 641 F.2d 205.  Mechanics' Liens [image: image203.png]


 115(1)

38. Service of notice to owner upon contractor

Owner's failure to file required notice of commencement contributed to and rendered him unable to rely upon materialman's failure to serve copy of "notice to owner" on general contractor within 45 days of commencement.  Suchman v. National Hauling, Inc., App. 3 Dist., 549 So.2d 200 (1989).  Mechanics' Liens [image: image204.png]


 249

Although materialman served notice to owner and mailed copy of notice to subcontractor within time frame required by this section, failure to serve copy of notice on contractor as required by this section barred claim.  Hardrives Co. v. Tri‑County Concrete Products, Inc., App. 4 Dist., 489 So.2d 1211 (1986).  Mechanics' Liens [image: image205.png]


 115(1)

39. Balance due on contract

Supplier of grading equipment for subdivision improvements could not recover unpaid rent in mechanic's lien foreclosure, though owner made payments to contractor after supplier gave notice to owner that it was supplying necessary equipment, where owner made no payments to contractor after supplier recorded claim of lien, contractor was dismissed and replaced for faulty performance, and sum of payments to contractor and amounts necessary to complete contract exceeded original contract price.  Southern Contractor Rentals, Inc. v. Broderick, App. 2 Dist., 476 So.2d 1376 (1985).  Mechanics' Liens [image: image206.png]


 115(4)

It was legislative intent to protect rights of lienors insofar as funds under contract were properly available for that purpose, but it was contemplated that persons furnishing labor and material were in favorable position to determine extent to which credit should be extended and that if, because of misplaced confidence or misjudgment on their part, contractor was unwilling or unable to pay them amount owed, they should be relegated for payment of their claims to such balance of contract price as might remain due contractor from owner. Bryan v. Owsley Lumber Co., App. 1 Dist., 201 So.2d 246 (1967). Mechanics' Liens [image: image207.png]


 115(1)

Ice company's payments for work not contemplated by ice plant contract were not chargeable against unpaid balance subject to mechanic's lien.  Armstrong Cork & Insulation Co. v. Groman, 105 Fla. 553, 141 So. 754 (1932). Mechanics' Liens [image: image208.png]


 161(2)

Construction superintendent's salary, paid by ice company pursuant to ice plant contract, were deductible from unpaid balance subject to mechanic's lien. Armstrong Cork & Insulation Co. v. Groman, 105 Fla. 553, 141 So. 754 (1932).  Mechanics' Liens [image: image209.png]


 161(2)

Ice company's payments for tank included in specifications and sewer respecting which ice plant contract was not clear were chargeable against unpaid balance subject to mechanic's lien.  Armstrong Cork & Insulation Co. v. Groman, 105 Fla. 553, 141 So. 754 (1932).  Mechanics' Liens [image: image210.png]


 161(2)

40. Privity between claimant and owner, generally

Evidence that homeowner had been told by home improvement corporation that it was "doing the work" and that homeowner was present at a job site was insufficient to show that home improvement corporation was in privity of contract with homeowners who had signed contract for home renovations with another firm.  Capital Const. Services, Inc. v. Rubinson, App. 3 Dist., 541 So.2d 748 (1989).  Mechanics' Liens [image: image211.png]


 75(1)

40.5. Suppliers

Homeowner's failure to file affidavit of recommencement or notice of commencement upon entering into completion contract with new contractor entitled supplier, which had given timely notice of its construction lien claim to homeowner prior to any payment to new contractor, to assert claim for amount paid on completion contract;  completion contract was not exempt from construction lien law based on contract price of $2,500 because original contract was for amount in excess of $2,500.  Keller v. Newman Sons, Inc., App. 3 Dist., 756 So.2d 120 (2000), rehearing denied.  Mechanics' Liens [image: image212.png]


 111(1);  Mechanics' Liens [image: image213.png]


 164(1)

41. Improper payments‑‑In general

General contractor and its surety, which were not owners, were not entitled to defense of proper payments, even though they were in privity with owner. Coordinated Constructors v. Florida Fill, Inc., App. 3 Dist., 387 So.2d 1006 (1980).  Mechanics' Liens [image: image214.png]


 317

Materialman's lien was enforceable against homeowners where homeowners, without knowledge of unpaid materials, paid home improvement contractor in full upon completion of contract and homeowners had neither filed notice of commencement nor obtained contractor's affidavit, even though preliminary "Notice to Owner" required of materialman was not filed until after homeowners had paid contractor in full.  Adams v. McDonald, App. 1 Dist., 356 So.2d 864 (1978).  Mechanics' Liens [image: image215.png]


 113(2);  Mechanics' Liens [image: image216.png]


 115(1)

Where building construction contract between property owner and general contractor provided for retention of 20% of value of work performed at any particular time through provision that invoices for progress payments could be submitted for only 80% of value of work done up to that time, and figure resulting as the amount payable was the same figure which would have resulted had contract provided for withholding 20% of gross, end result of payments made by owner under contract provision attained purpose of § 84.05(11)(a) (now repealed).  Sinclair Refining Co. v. J. H. Cobb, Inc., App. 2 Dist., 112 So.2d 582 (1959).  Mechanics' Liens [image: image217.png]


 104

42. ‑‑‑‑ Notice of commencement or recommencement, improper payments

Subcontractor's misfeasance in adhering to statutory time for filing notice of mechanics lien to owner did not relieve or otherwise abrogate owners' responsibility for timely filing a notice of commencement prior to payments made on contract.  Royal v. Clemons, App. 4 Dist., 394 So.2d 155 (1981). Mechanics' Liens [image: image218.png]


 120

Payments made by property owner to general contractor prior to recording notice of commencement were improper as were payments to complete contract by owner without filing a notice of recommencement after general contractor the adjusted contract price so that there had abandoned contract, and owner could not deduct such payments from the adjusted contract price so that there remained in owner's hands improperly paid portions of adjusted contract price sufficient to satisfy subcontractor's lien.  Tamarac Village, Inc. v. Bates & Daly Co., App. 4 Dist., 348 So.2d 23 (1977).  Mechanics' Liens [image: image219.png]


 115(1)

In absence of any allegation of any improper payment to contractor, plaintiff who had supplied certain labor services and materials to owner had no cause of action against owner merely because owner failed to file notice of commencement prior to commencing to improve the property.  Bell v. Boys, Inc., App. 4 Dist., 325 So.2d 28 (1976).  Mechanics' Liens [image: image220.png]


 126

43. ‑‑‑‑ Affidavit of unpaid lienors, improper payments

Sum which represents the last payment due to the contractor or ten percent of the original contract price, whichever is larger, may not be disbursed by the owner to a contractor until the contractor has filed an affidavit of lienors wherein the contractor is required to list all lienors to whom an amount remains due, whether such lienors have given notice or not, and the owner may pay all of the lienors from the retained fund;  if the amount retained by the owners is insufficient to pay all the lienors, whether they have given notice or not, the burden is placed squarely on the contractor to provide the difference.  Tuttle/White Constructors, Inc. v. Hughes Supply, Inc., App. 4 Dist., 371 So.2d 559 (1979).  Mechanics' Liens [image: image221.png]


 115(1)

Owner, who was given a statement by general contractor stating that all subcontractors had been paid or would be paid, should have requested an affidavit from contractor showing all subcontractors had in fact been paid. Daly Aluminum Products, Inc. v. Stockslager, App. 2 Dist., 244 So.2d 528 (1970), certiorari denied 246 So.2d 97.  Mechanics' Liens [image: image222.png]


 115(1)

As building owner's improper payment of final amount due under building contract to general contractor without first obtaining from general contractor sworn statement as to unpaid lienors did not result in any detriment to general contractor, general contractor could gain no advantage over other lienors from amount improperly paid to him.  Broderick v. Overhead Door Co. of Fort Lauderdale, App. 2 Dist., 117 So.2d 240 (1959).  Mechanics' Liens [image: image223.png]


 115(1)

A final payment under a building contract made by the owner to the general contractor without first securing sworn statements from contractor was not "properly made" within provision of antecedent to this section that if final payment was not properly made by an owner he was responsible to general contractor's unpaid subcontractors and materialmen to amount of such final payment.  Renuart Lumber Yards, Inc. v. Stearn, 95 So.2d 517 (1957). Mechanics' Liens [image: image224.png]


 115(1)

Failure of a materialman to give a statutory cautionary notice to owner as to his furnishing of material to a contractor did not relieve owner of consequences of his failure to demand and receive a statutory sworn statement from the contractor as to payment of materialman when the owner made final payment to the contractor, and when the owner did not obtain such statement when making final payment, the final payment is not "properly paid" as that term was defined in the Mechanics' Lien Law, and therefore, owner was not relieved from further liability for unpaid materialman's claims.  All State Pipe Supply Co. v. McNair, 89 So.2d 774 (1956).  Mechanics' Liens [image: image225.png]


 115(4)

The sworn statement required contractor to give owner when final payment became due, was for protection of subcontractors and materialmen, as well as owner, and owner could not waive such statement without subjecting final payment to being improperly made.  Southern Supply Distributors v. Lansdell, 76 So.2d 266 (1954).

Final payment under a building contract made by owners to general contractor without securing sworn statement from contractor that all lienors contracting directly with or directly employed by general contractor were paid, or if fact was otherwise, showing name of lienor not paid and amount due or to become due, was not "properly made" as term was defined by Mechanics' Lien Law.  Shaw v. Del‑Mar Cabinet Co., 63 So.2d 264 (1953).  Mechanics' Liens [image: image226.png]


 115(4)

44. ‑‑‑‑ Abandonment, improper payments

Payments made by property owner to general contractor prior to recording notice of commencement were improper as were payments to complete contract by owner without filing a notice of recommencement after general contractor had abandoned contract, and owner could not deduct such payments from the adjusted contract price so that there remained in owner's hands improperly paid portions of adjusted contract price sufficient to satisfy subcontractor's lien. Tamarac Village, Inc. v. Bates & Daly Co., App. 4 Dist., 348 So.2d 23 (1977).  Mechanics' Liens [image: image227.png]


 115(1)

In subcontractor's suit to foreclose lien, owner failed to discharge burden of showing proper payment of all funds under contract, in light of failure to file notice of abandonment of contract with general contractor, to show that payments to general contractor up to that time were proper under the contract and the mechanic's lien law, and to show that payments made to complete the contract were necessary and proper.  Torres v. MacIntyre, App. 3 Dist., 334 So.2d 59 (1976).  Mechanics' Liens [image: image228.png]


 281(4)

Payments by owners to contractor prior to default were properly made and, therefore, deductible from total contract price in fixing amount available to materialman.  Bryan v. Owsley Lumber Co., App. 1 Dist., 201 So.2d 246 (1967).  Mechanics' Liens [image: image229.png]


 115(1)

Owners who, when prime contractor abandoned work after receiving second of three progress payments, retained more than 20% of total contract price, were not materially in violation of § 84.05 (now repealed) requiring withholding in order for payments to be properly made for having failed to deduct and withhold portion of progress payments.  Martin v. Baird Hardware Co., App. 1 Dist., 147 So.2d 142 (1962).  Mechanics' Liens [image: image230.png]


 115(2)

Provision in construction contract to effect that failure of contractor to support applications for progress payments by receipts, vouchers or waivers of lien would be ground for withholding further payments on contract was solely for benefit of owner, payments made by owner who did not require receipts, vouchers or waivers were not violative of rights of materialmen or subcontractors, and materialmen and subcontractors who had not given cautionary notice permitted by Mechanics' Lien Law were not entitled to recover full amount of their liens when contractor abandoned project and owner had made payments in compliance with provision of Mechanics' Lien Law § 84.05(11)(a) (now repealed) requiring that owner withhold 20 percent of each progress estimate.  Ludwig & Kibbey Enterprises, Inc. v. Cox Steel & Supply, Inc., App. 1 Dist., 119 So.2d 58 (1960).  Mechanics' Liens [image: image231.png]


 111(1); Mechanics' Liens [image: image232.png]


 115(4)

Payments made by plaintiffs to general contractor prior to general contractor's abandonment of contract whereunder general contractor was to build a house for plaintiffs for specified contract price, were "properly paid" in accordance with requirements of mechanics' lien law, notwithstanding such money was not yet due and payable under contract.  Landrum v. Marion Builders, 53 So.2d 769 (1951).  Mechanics' Liens [image: image233.png]


 238

45. ‑‑‑‑ Owner's liability following improper payments

"Proper payment" requirements of West's F.S.A. § 713.06, relating to liens of persons not in privity with owner, are applicable to West's F.S.A. § 713.04 relating to liens on subdivision improvements and providing for less restrictive notice requirements for such liens and consequently, an owner would not be liable, without limitation, for all liens of subcontractors regardless of contract price and proper payments thereunder to contractor with regard to subdivision improvements.  Southern Contractor Rentals, Inc. v. Broderick, App. 2 Dist., 476 So.2d 1376 (1985).  Mechanics' Liens [image: image234.png]


 115(4)

Following abandonment of home construction contract by general contractor, liability to subcontractors by home owner who had made improper payments under mechanics' lien law was limited to original contract price remaining after deducting payments properly made, including payments reasonably necessary to complete work.  Meredith v. Lowe's of Florida, Inc., App. 5 Dist., 405 So.2d 1061 (1981).  Mechanics' Liens [image: image235.png]


 164(1)

Where owners paid over $300,000 on contract for construction of shopping center prior to filing owner's notice of commencement, payment of such funds was improper and subcontractor was entitled to share in such improper payments despite his untimely notice of lien to owners.  Royal v. Clemons, App. 4 Dist., 394 So.2d 155 (1981).  Mechanics' Liens [image: image236.png]


 115(4)

Three lienors were properly awarded amount of their claims against owner rather than only a proportionate amount of undisbursed funds, notwithstanding untimely filing of notices to owner and fact that owner had to pay twice for same work, where owner failed to file notice of commencement which rendered all payments improperly made.  Ringling Bros.‑Barnum & Bailey Combined Shows, Inc. v. Hart, App. 2 Dist., 390 So.2d 367 (1980), appeal dismissed, review denied 402 So.2d 612.  Mechanics' Liens [image: image237.png]


 115(1)

Subcontractor, which was not entitled to mechanic's lien or equitable lien for work completed on owner's building when general contractor abandoned job, was entitled to interest on $947.67, which represented sum owner had wrongfully paid contractor under provision of this section requiring that owner retain 10% of contract price and which sum was awarded to subcontractor, from date subcontractor filed lien until date owner paid sum into registry of trial court.  Combs v. St. Joe Papermakers Federal Credit Union, App. 1 Dist., 383 So.2d 298 (1980).  Interest [image: image238.png]


 39(1);  Interest [image: image239.png]


 49

In action to recover on materialman's lien, there was no error in finding that surplus of funds existed out of which materialman could be paid even though materialman had filed late notice to owner, where surplus of funds was found to exist by reason of payments made by owner before filing of notice of commencement.  Dublin Co. v. Brady Sales, Inc., App. 5 Dist., 380 So.2d 1095 (1980).  Mechanics' Liens [image: image240.png]


 281(1)

Even if notice of materialman's lien filed by plaintiff supplier was untimely, plaintiff was not otherwise precluded from recovering against defendant owners, where notice specifically alleged that defendants made payments to subcontractor that exceeded amount of lien prior to time defendants filed a notice of commencement;  such payments could be reached in foreclosure action notwithstanding untimely notice to defendant owners.  Wool Wholesale Plumbing Supply, Inc. v. Abdo, App. 4 Dist., 365 So.2d 216 (1978). Mechanics' Liens [image: image241.png]


 115(1);  Mechanics' Liens [image: image242.png]


 115(4)

Even if notice of materialman's lien filed by plaintiff supplier was untimely, plaintiff was not otherwise precluded from recovering against defendant owners, where complaint specifically alleged that defendants made payments to subcontractor that exceeded amount of lien prior to time defendants filed a notice of commencement;  such payments could be reached in foreclosure action notwithstanding untimely notice to defendant owners.  Wool Wholesale Plumbing Supply, Inc. v. Abdo, App. 4 Dist., 365 So.2d 216 (1978). Mechanics' Liens [image: image243.png]


 115(1);  Mechanics' Liens [image: image244.png]


 115(4)

Materialman's lien was enforceable against homeowners where homeowners, without knowledge of unpaid materials, paid home improvement contractor in full upon completion of contract and homeowners had neither filed notice of commencement nor obtained contractor's affidavit, even though preliminary "Notice to Owner" required of materialman was not filed until after homeowners had paid contractor in full.  Adams v. McDonald, App. 1 Dist., 356 So.2d 864 (1978).  Mechanics' Liens [image: image245.png]


 113(2);  Mechanics' Liens [image: image246.png]


 115(1)

Materialman who did not furnish timely notice to owner but did file a claim of lien and furnished notice within 90 days from the date that he last furnished materials was entitled to share in final payment improperly made by the owner by virtue of owner's failure to obtain a contractor's affidavit.  Konsler Steel Co. v. Partin, 356 So.2d 264 (1978).  Mechanics' Liens [image: image247.png]


 115(1)

If property owner makes improper payments to general contractor before recording notice of commencement, owners failed to comply with mechanics' lien law and his liability for mechanics' lien claims may exceed contract price. Tamarac Village, Inc. v. Bates & Daly Co., App. 4 Dist., 348 So.2d 23 (1977).  Mechanics' Liens [image: image248.png]


 115(1)

Owner's improper payments to general contractor where detrimental to materialman where such payments, when added to cost of completion, exhausted fund from which materialman was to be paid, so that owner's property remained liable to extent of such improper payments.  Bill Ader, Inc. v. Maule Industries, Inc., App. 4 Dist., 230 So.2d 182 (1969).  Mechanics' Liens [image: image249.png]


 115(1)

Final payment under building contract made by owner to general contractor without first obtaining from contractor sworn statement as to unpaid lienors was not properly made and owner became responsible to general contractor's unpaid subcontractors and materialmen to the amount of such final payment. Broderick v. Overhead Door Co. of Fort Lauderdale, App. 2 Dist., 117 So.2d 240 (1959).  Mechanics' Liens [image: image250.png]


 115(1)

Where building owner improperly made final payment under contract to general contractor without first obtaining sworn statement as to unpaid lienors, subcontractors holding superior liens to that of general contractor were entitled to assert liens to the extent of the amount improperly paid by owner to general contractor as final payment plus the extent of allowable extras which were properly includable in contract price but for which no payment had been made.  Broderick v. Overhead Door Co. of Fort Lauderdale, App. 2 Dist., 117 So.2d 240 (1959).  Mechanics' Liens [image: image251.png]


 115(1)

Where owner paid a portion of his final payment under a building contract to general contractor without first securing a sworn statement from contractor, subcontractor and other unpaid lienors had a right to a lien for their pro rata share of the full amount of such final payment, and not merely to extent of contract price remaining in owner's hands after completion of the contract. Renuart Lumber Yards, Inc. v. Stearn, 95 So.2d 517 (1957).  Mechanics' Liens [image: image252.png]


 115(1)

"Final payment" as contemplated by § 84.04(3) (now repealed) providing that an owner was responsible to general contractor's unpaid subcontractors and materialmen to amount of any final payment not properly made, referred to final payment specified in the contract, and not merely to extent of any contract price remaining in owner's hands after completion of the contract.  Renuart Lumber Yards, Inc. v. Stearn, 95 So.2d 517 (1957).  Mechanics' Liens [image: image253.png]


 115(1)

Where final payment is made by owner to general contractor under building contract without owner demanding and obtaining sworn statement or affidavits stating all lienors were paid, or showing name and amount due each unpaid lienor, and materialmen and subcontractors serve no cautionary notices upon owner but file for record their claims of lien and cause copies to be delivered to owner subsequent to date of final payment and within three months from date of furnishing last items of services and materials, subcontractors and materialmen have liens upon building to extent of final payment under Mechanics' Lien Law.  Curtis v. McCardel, 63 So.2d 60 (1953).  Mechanics' Liens [image: image254.png]


 113(2);  Mechanics' Liens [image: image255.png]


 115(4)

46. Final payment

Debtor, as general contractor for construction of residential development, was not entitled to final payment from owner, where debtor failed to furnish owner with final releases of lien from all subcontractors and owner, after obtaining relief from stay pursuant to debtor's bankruptcy petition, dealt directly with subcontractors and paid their claims in order to obtain final releases and satisfactions of lien.  In re MiScott Corp., Bkrtcy.S.D.Fla.1985, 49 B.R. 893, subsequent appeal dismissed 848 F.2d 1190.  Contracts [image: image256.png]


 231(1)

Owner's surety was entitled to judgment upon that count of contractor's complaint which sought to foreclose claim of lien because there was no proof of contractor's furnishing final payment affidavit.  AAA Sod, Inc. v. Weitzer Corp., App. 4 Dist., 513 So.2d 750 (1987).  Mechanics' Liens [image: image257.png]


 281(1)

In action to foreclose mechanics' liens, record presented issues of fact as to whether final payment on construction contract in question was to be the balance over and above the down payment, precluding summary judgment for lien claimants for difference between down payment and original contract price plus extras.  Karwisch v. Midland Distributors, App. 2 Dist., 118 So.2d 38 (1960).  Judgment [image: image258.png]


 181(15.1)

Where final payment is made by owner to general contractor under building contract without owner demanding and obtaining sworn statement or affidavits stating all lienors were paid, or showing name and amount due each unpaid lienor, and materialmen and subcontractors serve no cautionary notices upon owner but file for record their claims of lien and cause copies to be delivered to owner subsequent to date of final payment and within three months from date of furnishing last items of services and materials, subcontractors and materialmen have liens upon building to extent of final payment under Mechanics' Lien Law of 1935.  Curtis v. McCardel, 63 So.2d 60 (1953). Mechanics' Liens [image: image259.png]
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 115(4)

47. Reduction of balance due following abandonment

Following abandonment of construction contract by general contractor, liability of owner and his land to subcontractors is limited to contract price remaining after deducting therefrom payments properly made.  Meredith v. Lowe's of Florida, Inc., App. 5 Dist., 405 So.2d 1061 (1981).  Mechanics' Liens [image: image261.png]


 164(1)

Where plumbing contractor defaulted prior to completion of work, owner's reasonable cost of completing plumbing work diminished balance of contract price remaining after deducting payments properly made to contract prior to default and where cost of completion exceeded sum due defaulting contractor, material supplier to defaulting contractor was not entitled to recover from owner.  Alton Towers, Inc. v. Coplan Pipe & Supply Co., 262 So.2d 671 (1972), conformed to 262 So.2d 905.  Mechanics' Liens [image: image262.png]


 254(2)

Where contractor abandons improvement before completion, an owner may recover as item of damages reasonable cost of completing contract by means of diminishing contract price by amount of such cost;  however, an owner who fails to file notice of abandonment is not entitled to reduce contract price by cost of completion of construction as against a lienor other than the contractor. Melnick v. Reynolds Metals Co., App. 4 Dist., 230 So.2d 490 (1970). Contracts [image: image263.png]
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 111(1)

An owner who has strictly complied with mechanics' lien law may limit aggregate of liens against his property for improvements thereof to amount of contract price less monies properly paid, and where contractor defaults or abandons improvement the contract price is further diminished by owner's reasonable cost of completion.  Bill Ader, Inc. v. Maule Industries, Inc., App. 4 Dist., 230 So.2d 182 (1969).  Mechanics' Liens [image: image265.png]
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 163

Failure of landowner, after its contractor had abandoned construction of houses prior to their completion, to file notice of abandonment deprived owner of right to reduce contract price by cost of completion of construction and to prorate remaining funds unto lienors, and since balance due under contract was sufficient to pay materialman who had been awarded a mechanic's lien owner was required to pay full extent of materialman's claim plus attorney's fees. John T. Wood Homes, Inc. v. Air Control Products, Inc., App. 1 Dist., 177 So.2d 709 (1965).  Mechanics' Liens [image: image267.png]


 111(1)

48. Pro rata payments

Trial court did not err by granting materialman's lien based upon pro rata distribution pursuant to § 713.06 governing liens of persons not in privity;  §§ 713.04 and 713.07 governing liens on subdivision improvements and priority of liens provide for less restrictive notice requirements for subdivision liens and means for attaching liens where improvements were on lands dedicated to public, and do not provide alternative method of distribution.  International Community Corporation‑Tampa v. Davis Water and Waste Industries, Inc., App. 2 Dist., 455 So.2d 1164 (1984). Mechanics' Liens [image: image268.png]


 83

If the contractor fails to provide the balance owed to the lienors within ten days, owner is required to disburse the funds retained by paying all lienors properly giving notice in full, with the remainder to be distributed on a pro rata basis to the remaining lienors;  once the owner has distributed the retained funds according to that plan and paid any balance remaining to the contractor, he is relieved of any further liability under the direct contract.  Tuttle/White Constructors, Inc. v. Hughes Supply, Inc., App. 4 Dist., 371 So.2d 559 (1979).  Mechanics' Liens [image: image269.png]


 115(4)

Where plaintiff, which provided paving around building and was one of the last, if not the last, provider of services and material, came in just as the money ran out, and defendant complied with all the statutory requirements and held back 10% of the original contract price in order to pay plaintiff and all others similarly situated, but 10% held back was not enough to cover amount due plaintiff under contract and no improper payments by defendant were shown to have been made, plaintiff, not being in privity with owner so as to be entitled to a lien, was required to accept its proportionate share of 10% retained amount.  Monde Investments No. 2, Inc. v. R. D. Taylor‑Made Enterprises, Inc., App. 4 Dist., 344 So.2d 871 (1977).  Mechanics' Liens [image: image270.png]


 115(1)

Materialman could receive from owners only pro rata part of amount of its claim out of what remained of original contract price after subtracting payments properly made to contractor prior to default and reasonable cost of completing improvements after contractor's default.  Bryan v. Owsley Lumber Co., App. 1 Dist., 201 So.2d 246 (1967).  Mechanics' Liens [image: image271.png]


 115(1)

Provision of this section relating to conditions under which landowner, upon contractor's default, may deduct from contract price cost of completion and prorate funds among lienors, including requirement that he record notice of default in clerk's office, is mandatory and must be complied with before benefits of statute are available to owner.  John T. Wood Homes, Inc. v. Air Control Products, Inc., App. 1 Dist., 177 So.2d 709 (1965).  Mechanics' Liens [image: image272.png]


 111(1)

In view of vague and contradictory requirements of mechanic's lien statute, owners who retained more than one‑third of contract price when contractor abandoned work, and who unsuccessfully offered to divide this sum among lien claimants before proceeding to complete work, would not be subject to foreclosure of liens for entire amount of claims.  Martin v. Baird Hardware Co., App. 1 Dist., 147 So.2d 142 (1962).  Mechanics' Liens [image: image273.png]


 161(1)

Where evidence justified finding that material was delivered to job on credit of plaintiff owners and not on credit of general contractor which contracted to build house for plaintiffs for specified contract price, which house was completed by plaintiffs when general contractor abandoned contract, supply company which delivered such material was properly held not to be limited to its pro rata share of balance remaining due under contract, as distinguished from subcontractors whose material was furnished to and upon credit of general contractor.  Landrum v. Marion Builders, 53 So.2d 769 (1951).  Mechanics' Liens [image: image274.png]


 164(1)

49. Contractor's failure to pay lienor

Where supplier of plumbing fixtures for building approached builder owner of building with request that checks for materials be made payable jointly to supplier and plumbing contractor so that supplier could see that supplier collected money due, joint checks properly negotiated exceeded $118,000, and total charges for materials supplied were $93,000, account was paid in full and supplier could not require, under this section, builder owner to reimburse supplier for amounts paid by supplier out of its own account to plumbing contractor.  Tropical Supply Co., Inc. v. Verchio, App. 4 Dist., 402 So.2d 1284 (1981).  Mechanics' Liens [image: image275.png]


 209

Where dealer which furnished lumber to contractor served cautionary notice on owner, but subsequently marked lumber bill paid upon receiving contractor's check which was subsequently returned by bank as not being covered by sufficient funds, and when contractor furnished owner sworn statement listing lienors, contractor did not list lumber dealer but presented "paid" bill, and neither owner nor bank to which owner made payments, under contract, had notice that check had been returned, dealer could not enforce materialman's lien, regardless of sufficiency of contractor's bond.  Lehman v. Snyder, 84 So.2d 312 (1955).  Mechanics' Liens [image: image276.png]


 115(4)

Burden was on owner to ascertain that laborers' liens had been discharged through payment by contractor or else withhold from contractor sufficient funds to pay laborers amount due them.  Florida Fruit Co. v. Shakelford, 145 Fla. 216, 198 So. 841 (1940).  Mechanics' Liens [image: image277.png]


 115(1)

50. Interest on balance owed

Earliest date on which interest could begin to run on balance owed under construction contract was date contractor submitted its final affidavit to owner.  Norin Mortg. Corp. v. Wasco, Inc., App. 2 Dist., 343 So.2d 940 (1977).  Interest [image: image278.png]


 39(1)

51. Priority among lienors of same class

Where, after electrical subcontractor defaulted, contractor was forced to hire a second subcontractor, and where the time for the second subcontractor to file its notice to the owner had not expired, the second subcontractor enjoyed priority status and was entitled to payment in full as a priority lienor from the funds remaining allocated under the electrical subcontract and materialman who had supplied the first subcontractor and who had not filed a timely notice was relegated to receiving only a pro rata share under the subcontract. Tuttle/White Constructors, Inc. v. Hughes Supply, Inc., App. 4 Dist., 371 So.2d 559 (1979).  Mechanics' Liens [image: image279.png]


 115(4)

52. Affidavit of unpaid lienors‑‑In general

Commencement of action against subcontractor for discharge of mechanic's lien did not result in waiver of requirement that subcontractor file contractor's final affidavit as condition precedent to maintenance of lien foreclosure action;  fact that lien foreclosure action was filed by subcontractor as counterclaim did not alter such statutory requirement or excuse noncompliance.  Hanley v. Kajak, App. 4 Dist., 661 So.2d 1248 (1995). Mechanics' Liens [image: image280.png]


 249

Contractor which cleared construction site could not maintain mechanics' lien foreclosure action, where contractor failed to furnish owners with contractor's final affidavit, and failed to offer adequate reasons for its failure to comply with requirement.  Timbercraft Enterprises, Inc. v. Adams, App. 4 Dist., 563 So.2d 1090 (1990).  Mechanics' Liens [image: image281.png]


 249

Contractor who fails to give required affidavit prior to instituting lien foreclosure suit should be subject to attorney fees for that portion of the action attributable to his failure to comply with this section, irrespective of what occurs in the rest of the lawsuit.  Holding Elec., Inc. v. Roberts, 530 So.2d 301 (1988).  Mechanics' Liens [image: image282.png]


 310(3)

Final affidavit submitted by materialman to bank, as trustee under land trust, which indicated that all lienors under direct contract with materialmen had been paid in full, did not have to include reference to bank as "trustee for Trust No. 5006261" to comply with subsec. (3)(d) of this section;  bank could not establish itself as separate legal entity for purposes of service by simply agreeing to act as trustee of real property under private contract. Fidelity and Deposit Co. of Maryland v. Delta Painting Corp., App. 4 Dist., 529 So.2d 781 (1988).  Mechanics' Liens [image: image283.png]


 134

Contractor's failure to comply with requirement that contractor file affidavit stating that all lienors had been paid, which failure was raised as affirmative defense and in motion for directed verdict, entitled owner to dismissal of lien foreclosure suit.  Sunair Development Corp. v. Gay, App. 2 Dist., 509 So.2d 1361 (1987).  Mechanics' Liens [image: image284.png]


 249

Contractor's failure to comply with five‑day waiting period following filing of contractor's affidavit prior to filing of action did not bar mechanic's lien foreclosure action as owner had already manifested its intention not to pay contractor's claim by filing notice of contest of lien.  Coquina, Ltd. v. Nicholson Cabinet Co., App. 1 Dist., 509 So.2d 1344 (1987).  Mechanics' Liens [image: image285.png]


 249

Contractor was not required by this section to serve "contractor's affidavit" on property owners five days prior to filing his claim of lien with regard to improvements to property owners' property, as asserted by property owners, and contractor was in compliance with notice and filing requirements with respect to affidavit, as prerequisite to his counterclaim for enforcement of lien in property owners' action seeking discharge of lien.  Quality Industries, Inc. v. Keyes, App. 2 Dist., 509 So.2d 1248 (1987).  Mechanics' Liens [image: image286.png]


 249

Company that furnished landowner with labor, services, and materials necessary to clear land, remove trash, and put in fill was not required to furnish landowner with contractor's affidavit pursuant to § 713.06, since company's services brought company within category of lienors described in § 713.04 applicable to subdivision improvements, in which provision legislature chose not to specifically require the contractor's affidavit required in other sections of Mechanic's Lien Law.  Pembroke Villas of Broward, Inc. v. Raymundo, App. 4 Dist., 447 So.2d 324 (1984).  Mechanics' Liens [image: image287.png]


 118

Contractor, a professional engineer, was not exempt from requirements of furnishing contractor's affidavit before bringing action to foreclose mechanics' lien by virtue of this section providing that persons who perform services as engineers need not furnish affidavit, in that while he may have been a professional engineer, engineer, who contracted to enlarge and improve a campground, was performing as a contractor.  Hutton v. 3‑L Enterprises, Inc., App. 5 Dist., 431 So.2d 277 (1983).  Mechanics' Liens [image: image288.png]


 249

Where contractor contracted directly with landowner to furnish labor and materials to construct concrete pad on the property, fact that owner controlled and performed other aspects of construction did not alter contractor's status as such within statute requiring filing of affidavit, where contract was of type that could have involved use of subcontractors.  Sowers v. Hoenstine, App. 5 Dist., 417 So.2d 1137 (1982).  Mechanics' Liens [image: image289.png]


 249

Contractor's affidavit provision of this section would be construed to require what it says, to wit:  that the contractor would be required to swear under oath that he has paid his subcontractors who may have liens on the project. Climatrol Corp. v. Kent, App. 3 Dist., 370 So.2d 394 (1979).  Mechanics' Liens [image: image290.png]


 249

Where contractor had not completed contract, final payment was not due, and provisions of this section requiring contractor to provide owner affidavit stating which lienors had been paid and which had not was inapplicable. Ronal Builders, Inc. v. Powell Brothers, Inc., App. 4 Dist., 328 So.2d 869 (1976), certiorari denied 339 So.2d 1171.  Mechanics' Liens [image: image291.png]


 240

Fact that property owner personally supervises the phase of improvement connected with asserted mechanic's lien does not serve to avoid the sworn statement requirement nor does the lienor enjoy any special status simply because he engages to perform only a part of the work.  Brown v. First Federal Sav. & Loan Ass'n of New Smyrna, App. 1 Dist., 160 So.2d 556 (1964). Mechanics' Liens [image: image292.png]


 128

Generally, sworn statement required of contractor under Mechanics' Lien Law offered protection only to owner, subcontractors and materialmen of the contractor, and the lien law cast no burden upon owner or contractor to see that a defaulting subcontractor paid his subcontractors or materialmen. Sterling Apartments, Inc. v. Arch Creek Lumber Co., App. 3 Dist., 113 So.2d 711 (1959).  Mechanics' Liens [image: image293.png]


 106;  Mechanics' Liens [image: image294.png]


 113(2)

An owner was not required to demand a statutory sworn statement from a contractor as to contractor's proper payment of a person furnishing labor, services or materials to a contractor before making final payment, but if owner did not do so he subjected himself to possible consequences of having to pay twice for portions of the improvements for which contractor did not pay laborers or suppliers.  All State Pipe Supply Co. v. McNair, 89 So.2d 774 (1956).  Mechanics' Liens [image: image295.png]


 115(1)

Absent allegation to effect that plaintiff had given to defendant the written statement that all lienors contracting directly with or directly employed by contractor had been paid in full, complaint to foreclose alleged lien for labor and materials furnished for improvements to real property owned by defendant, a married woman, failed to state a cause of action for foreclosure.  Barton v. Horwick, 78 So.2d 569 (1955).  Mechanics' Liens [image: image296.png]


 271(14)

The mechanics' lien statute, requiring contractor to give owner a sworn statement as to full payment of subcontractors and contractor's employees or names of and amounts due those not so paid, did not cancel the debt owed by building owner to contractor for failure to comply with statutory provisions, but merely precluded contractor from enforcing obligation until proof of payment of bills has been furnished.  Fred Howland, Inc. v. Gore, 152 Fla. 781, 13 So.2d 303 (1942).  Mechanics' Liens [image: image297.png]


 115(4)

53. ‑‑‑‑ Preliminary negotiations, affidavit of unpaid lienors

Where contractor had proceeded no further than entering into preliminary negotiations with subcontractors, there was no necessity, under this section, that the contractor furnish a sworn statement as a condition precedent to maintaining mechanic's lien foreclosure action.  Eastland Investment Co. v. J.R. Trueman & Associates Inc., 305 So.2d 777 (1974).

54. ‑‑‑‑ Right to lien, affidavit of unpaid lienors

Unpaid subcontractor's failure to file notice to owner did not remove it from definition of "lienor" for purposes of statute providing that contractor must give owner final affidavit identifying all unpaid lienors to obtain lien or maintain action against owner, and therefore contractor's failure to list subcontractor in its final affidavit rendered lien unenforceable.  Craftsman Contractors, Inc. v. Brown, App. 1 Dist., 695 So.2d 750 (1997), rehearing denied, review denied 698 So.2d 848.  Mechanics' Liens [image: image298.png]


 134; Mechanics' Liens [image: image299.png]


 249

Failure of architect to timely give sworn statement to owner as to payment of all subcontractors when final payment was due under contract for architectural services would not render architect's lien invalid in view of architect's allegation of absence of unpaid subcontractors or their lien claimants. Oppenheim v. Newport Systems Development Corp., App. 3 Dist., 348 So.2d 328 (1977).  Mechanics' Liens [image: image300.png]


 249

Evidence that contractor furnished owner with 21 progress payment affidavits and executed an affidavit with a list of all debts outstanding to secure final payment from the owner was sufficient to sustain finding that the contractor complied with the affidavit requirements of the mechanic's lien statutes. Vaughan v. Art Const. Co., App. 3 Dist., 341 So.2d 823 (1977). Mechanics' Liens [image: image301.png]


 281(1)

Subcontractor who had entered into contract with general contractor to furnish plumbing supplies and services to landowners' property lost lien by failing to comply with explicit provisions of Mechanic's Lien Law regarding furnishing to landowners sworn statement describing nature of labor, services and materials furnished, notwithstanding that landowners were likewise guilty of noncompliance with statute by making improper payments on construction contract.  Babe's Plumbing, Inc. v. Maier, App. 2 Dist., 194 So.2d 666 (1966).  Mechanics' Liens [image: image302.png]


 118

Contractor, who had failed to comply with requirement of this section, filing an affidavit, stating that all lienors were paid in full or showing name of lienors who had not been paid in full and amount due, was not entitled to lien on property.  Halifax Const. Co. v. Chastain Groves, Inc., App. 1 Dist., 192 So.2d 15 (1966).  Mechanics' Liens [image: image303.png]


 115(4)

Mechanic's and materialman's lien did not exist in favor of contractor who did not furnish owner with necessary sworn statement upon final payment becoming due within time fixed by statute.  Stern v. Perma‑Stress, Inc., App. 1 Dist., 134 So.2d 509 (1961).  Mechanics' Liens [image: image304.png]


 118

Firm which furnished pit rock, sand, and asphalt for road construction, and which rented to owner equipment used by firm in road construction and which hauled in place and compacted pit rock and covered it with asphalt and pea rock, and which was paid for materials by cubic yard and for use of machines by the hour was a "contractor" and did not have a lien when it failed to give owner a sworn statement.  Belcher v. Russell, App. 3 Dist., 128 So.2d 623 (1961).  Highways [image: image305.png]


 113(1)

55. ‑‑‑‑ Privity between claimant and owner, affidavit of unpaid lienors

Privity of contract between the lien claimant and the owner when the owner acts as its own contractor obviates the necessity of a lien claimant filing a notice of claim of lien but does not obviate the necessity of providing an affidavit of payment;  the fact that the owner is also acting as his own general contractor does not excuse a lien claimant who was a contractor from furnishing the required affidavit.  Atlantic Gardens Landscaping, Inc. v. Boca Raton Land Development, Inc., App. 4 Dist., 360 So.2d 1278 (1978), certiorari denied 368 So.2d 1361.  Mechanics' Liens [image: image306.png]


 118;  Mechanics' Liens [image: image307.png]


 249

Where there were no subcontractors furnishing any work, labor, or materials to painter as general contractor, and where owners, who were in privity with him, dealt only with him or his payroll employees, this section requiring contractor to give owner affidavit stating that all lienors have been paid in full or stating the name of each lienor who has not been paid in full, and amount due, was not applicable, and giving of affidavit was not prerequisite to filing of complaint by painter for lien foreclosure.  Smyler v. Katzen, App. 3 Dist., 289 So.2d 477 (1974).  Mechanics' Liens [image: image308.png]


 249

Where owner contracts directly with one whose only obligation is to alone render personal services incident to the improvement and contract is one which excludes the notion that services of a subcontractor are needed to consummate it, sworn statement required by statute, to effect that contractor shall give owner affidavit stating that all lienors have been paid or showing names and amounts due lienors who have not been paid, is excused.  Smyler v. Katzen, App. 3 Dist., 289 So.2d 477 (1974).  Mechanics' Liens [image: image309.png]


 249

Where property owner contracts directly with one whose only obligation is to alone render personal services incident to the real property improvement, and the contract is one which under customary business practices excludes the notion that the services of a subcontractor are likely in order to consummate it, then there is no need for the sworn statement called for by this section requiring a contractor to furnish a sworn statement as a condition precedent to the right to maintain an action to foreclose a mechanic's lien.  Eastland Inv. Co. v. J. R. Trueman & Associates, Inc., App. 3 Dist., 287 So.2d 365 (1973), certiorari discharged 305 So.2d 777.  Mechanics' Liens [image: image310.png]


 128

Where an owner contracts directly with one whose only obligation is to alone render personal services incident to improvement of owner's property or with a materialman whose only obligation is to furnish materials to the project and where the contract is one which under ordinary business practices excludes the notion that the services of a subcontractor are likely in order to consummate it, the sworn statement for foreclosure by general contractor of a mechanic's lien is excused.  Brown v. First Federal Sav. & Loan Ass'n of New Smyrna, App. 1 Dist., 160 So.2d 556 (1964).  Mechanics' Liens [image: image311.png]


 128

Where owner acted as his own contractor and materialman was directly in privity with owner throughout dealings for materials, materialman was not required to deliver to owner sworn statement concerning payment to lienors.  Orange Plumbing & Heating Co. v. Wolfe, 89 So.2d 671 (1956).  Mechanics' Liens [image: image312.png]


 115(4)

56. ‑‑‑‑ Progress payments, affidavit of unpaid lienors

Under this section providing for the filing of a contractor's affidavit, an affidavit is required as a condition precedent to suit only when payment is sought for the final payment due under a direct contract, and with respect to any payment due before the final payment, such an affidavit is required only when requested by the owner.  Connor v. Dreyer, App. 2 Dist., 335 So.2d 352 (1976).  Mechanics' Liens [image: image313.png]


 249

57. ‑‑‑‑ Sufficiency, affidavit of unpaid lienors

Pursuant to the construction lien statutory scheme, to enforce a lien, a contractor must, in a contractor's final affidavit, state either that all potential lienors have been paid or, if they have not, the amounts due. Bell v. Renar Development Co., App. 4 Dist., 811 So.2d 780 (2002), rehearing denied.  Mechanics' Liens [image: image314.png]


 249

Homeowners failed to either plead, argue, or allege that form of contractor's final affidavit was invalid for not having been properly sworn, so as to preserve issue for appeal, even though homeowners, in reply brief, alluded to insufficiency of affidavit, where at no time did trial court have opportunity to make ruling on sufficiency of affidavit's language.  Bell v. Renar Development Co., App. 4 Dist., 811 So.2d 780 (2002), rehearing denied. Mechanics' Liens [image: image315.png]


 309

Contractor's final affidavit, as prerequisite to suit to enforce lien, was valid and sufficient on face, even though affidavit stated that it was "acknowledged" before notary, and notary did not cross out alternative language indicating that affiant did not take oath, where affidavit was entitled, "Final Contractor's Affidavit," stated that maker, as "affiant," had personally appeared and deposed contents, stated that affiant had personal knowledge of facts, referred to contract and declared that all other lienors had been paid in full, stated that it was made for purpose of inducing homeowners and lender to make full and final payment, and was signed by affiant, and where affiant testified that she swore to contents.  Bell v. Renar Development Co., App. 4 Dist., 811 So.2d 780 (2002), rehearing denied.  Mechanics' Liens [image: image316.png]


 249

Contractor's certificate for payment from owner which did not state it was an application for final payment and which did not contain statement under oath that all lienors under the contract had been paid in full did not meet requirement of this section requiring contractor to give owner affidavit stating that all lienors under his direct contract had been payed in full or showing the names of lienors who had not been paid in full and amount due, despite contractor's contention that the necessary representations should have been inferred from warranties made in its contract.  McMahan Const. Co., Inc. v. Carol's Care Center, Inc., App. 5 Dist., 460 So.2d 1001 (1984). Mechanics' Liens [image: image317.png]


 249

Trial court did not err by refusing to allow filing of supplemental affidavits prior to entry of summary judgment in mechanic's lien action, where supplemental affidavits conflicted with those already filed in that they relied on different section of law and presented updated financial figures. International Community Corporation‑Tampa v. Davis Water and Waste Industries, Inc., App. 2 Dist., 455 So.2d 1164 (1984).  Judgment [image: image318.png]


 185.1(7)

Contractor's filing of subcontractor's releases or proof that no liens had been filed did not satisfy requirement of this section that a contractor seeking relief under mechanics' lien law execute and deliver to the owner an affidavit stating that all persons providing labor, services, and materials had been paid in full.  Antonelli Const. Co., Inc. v. Sanfilippo, App. 3 Dist., 449 So.2d 891 (1984).  Mechanics' Liens [image: image319.png]


 249

Contractor is not required to insert word "lienors" in contractor's affidavit of completion and payment where language more protective in scope is employed and all outstanding debts, if any, are listed.  Bracco v. Cardozo, App. 2 Dist., 434 So.2d 1024 (1983).  Mechanics' Liens [image: image320.png]


 249

Requirement of this section that contractor's affidavit be delivered to owner is not satisfied by submitting affidavits from subcontractors or materialmen which, although reassuring, do not satisfy the mandatory requirement of the statute that contractor supply the affidavit.  Hutton v. 3‑L Enterprises, Inc., App. 5 Dist., 431 So.2d 277 (1983).  Mechanics' Liens [image: image321.png]


 249

Where contract between plaintiff and defendant was attached to complaint in lien foreclosure suit, and it appeared from the contract that some prospective lienors were to be paid by the owner and others were to be paid by the contractor, plaintiff's sworn statement attached to the complaint purporting to list all the materialmen and labor paid by plaintiff and making claim therefor was sufficient to comply with this section requiring an affidavit stating that all lienors have been paid or showing the names of each lienor who has not been paid and the amount due or to become due for labor, services or materials furnished.  Walter Harvey Corp. v. Cohen‑Ager, Inc., App. 3 Dist., 317 So.2d 775 (1975).  Mechanics' Liens [image: image322.png]


 271(19)

58. ‑‑‑‑ Enforcement action by contractor, affidavit of unpaid lienors

Furnishing of final contractor's affidavit to owner is condition precedent to maintenance of action to enforce mechanics' lien.  Paulk v. Peyton, App. 1 Dist., 648 So.2d 772 (1994), rehearing denied, review denied 659 So.2d 1088.  Mechanics' Liens [image: image323.png]


 249

Delivery of required affidavit from contractor, that all subcontractors have been paid or in alternative listing unpaid subcontractors, is a condition precedent to the perfection of a mechanic's lien in favor of contractor, rather than a condition subsequent which must be asserted by owner as an affirmative defense.  Fort v. Lopez, App. 5 Dist., 580 So.2d 227 (1991), review denied 591 So.2d 181.  Mechanics' Liens [image: image324.png]


 249

Failure of owners to record notice of commencement of improvement on real property did not relieve contractor in privity with owners from consequences of failure to deliver contractor's affidavit regarding subcontractors, in connection with perfection of mechanic's lien claim.  Fort v. Lopez, App. 5 Dist., 580 So.2d 227 (1991), review denied 591 So.2d 181.  Mechanics' Liens [image: image325.png]


 249

Owner's failure to plead specifically and with particularity subcontractor's failure to furnish contractor's affidavit that was condition precedent to bringing action to foreclose mechanic's lien constituted waiver of the condition precedent.  Davie Westview Developers, Inc. v. Bob‑Lin, Inc., App. 4 Dist., 533 So.2d 879 (1988), review denied 545 So.2d 1366.  Mechanics' Liens [image: image326.png]


 272

Corporation was not entitled to foreclose mechanic's lien against property owned by corporate president and his wife, absent allegation that corporation furnished defendants with sworn affidavit prior to instituting its action. Gold v. M & G Services, Inc., App. 3 Dist., 491 So.2d 1297 (1986). Mechanics' Liens [image: image327.png]


 249

Despite inadequacy of affidavit accompanying contractor's amended complaint seeking foreclosure of mechanics lien, trial court should have allowed filing of contractor's second amended complaint which alleged that contractor had furnished owner with a contractor's affidavit stating that all lienors working on the improvement had been paid, where the affidavit apparently fully complied with this section and where contractor alleged the affidavit was filed five days before the amendment was sought.  McMahan Const. Co., Inc. v. Carol's Care Center, Inc., App. 5 Dist., 460 So.2d 1001 (1984).  Mechanics' Liens [image: image328.png]


 276(2)

Filing of contractor's affidavit is jurisdictional and a condition precedent to right to maintain action to foreclose mechanic's lien.  Sowers v. Hoenstine, App. 5 Dist., 417 So.2d 1137 (1982).  Mechanics' Liens [image: image329.png]


 249

Requirement of this section that contractor give owner an affidavit prior to suit applies only to a suit seeking final payment of contract price, and thus affidavit was not required in action by contractor against residential owners to enforce lien for value of labor and materials provided under contract prior to its unilateral termination by owners.  Eisaman v. Iomelli, App. 2 Dist., 368 So.2d 619 (1979).  Mechanics' Liens [image: image330.png]


 249

Where there was no pleading containing allegations to meet or obviate statutory requirement that the owner be served with affidavit of payment, and, where there was no evidence in the record which proved that the statutory requirement was either complied with or was not applicable, contractor which had not filed the affidavit of payment was not entitled to foreclose the lien despite its contention that there were no subcontractors, laborers, or materialmen under the contractor who were unpaid.  Atlantic Gardens Landscaping, Inc. v. Boca Raton Land Development, Inc., App. 4 Dist., 360 So.2d 1278 (1978), certiorari denied 368 So.2d 1361.  Mechanics' Liens [image: image331.png]


 249

Final payment was due and, hence, electrical contractor was required to file contractor's affidavit as a condition precedent to enforcement where on quitting the job for the last time the contractor submitted a request for final payment of the outstanding balance which it claimed was then due and set forth the same amount in its recorded lien claim and in its complaint;  it was unacceptable paradox to argue that final payment was due and payable, cashwise, but that affidavit was not required since final payment was not due, workwise.  Leader Mortg. Co. v. Rickards Elec. Service, Inc., App. 4 Dist., 348 So.2d 1202 (1977).  Mechanics' Liens [image: image332.png]


 249

Electrical "subcontractor" was a "contractor" within meaning of provision of mechanic's lien law requiring as a condition precedent to enforcement that contractor file an affidavit when final payment under a direct contract becomes due where claimant directly contracted with owner and was in privity with owner, contract provided, inter alia, that claimant furnish all labor, etc., to complete all electrical work, notwithstanding that the contract identified claimant as the "subcontractor" and owner as the "general contractor." Leader Mortg. Co. v. Rickards Elec. Service, Inc., App. 4 Dist., 348 So.2d 1202 (1977).  Mechanics' Liens [image: image333.png]


 249

Any doubt as to whether a contractor's affidavit is required as a condition precedent to enforcement of a mechanic's lien is to be resolved in favor of strict compliance with the lien law.  Leader Mortg. Co. v. Rickards Elec. Service, Inc., App. 4 Dist., 348 So.2d 1202 (1977).  Mechanics' Liens [image: image334.png]


 249

Where the lien claimant fails to serve the required contractor's affidavit at least five days before instituting suit to foreclose a mechanic's lien and a motion to dismiss is filed, it is incumbent on the trial court to dismiss the foreclosure claim.  Falovitch v. Gunn & Gunn Const. Co., App. 3 Dist., 348 So.2d 560 (1977).  Mechanics' Liens [image: image335.png]


 284

A contractor can have no mechanic's lien or right of action against the owner under the direct contract while in default by reason of not having given the owner the required contractor's affidavit at least five days before instituting suit.  Falovitch v. Gunn & Gunn Const. Co., App. 3 Dist., 348 So.2d 560 (1977).  Mechanics' Liens [image: image336.png]


 118

General contractor must ordinarily furnish the sworn statement required by this section as a condition precedent to the right to maintain an action to foreclose a mechanic's lien unless the complaint alleges facts clearly avoiding the necessity to furnish it.  Eastland Inv. Co. v. J. R. Trueman & Associates, Inc., App. 3 Dist., 287 So.2d 365 (1973), certiorari discharged 305 So.2d 777.  Mechanics' Liens [image: image337.png]


 128;  Mechanics' Liens [image: image338.png]


 271(15)

Architectural firm which was seeking to recover from owner for its professional services was not a "contractor" within the meaning of this section requiring a contractor to furnish a sworn statement as a condition precedent to the right to maintain an action to foreclose a mechanic's lien.  Eastland Inv. Co. v. J. R. Trueman & Associates, Inc., App. 3 Dist., 287 So.2d 365 (1973), certiorari discharged 305 So.2d 777.  Mechanics' Liens [image: image339.png]


 128

Although right of contractor to file action to foreclose lien is suspended while lienor is in default for failure to file affidavit, five days after filing affidavit contractor may file action if that date occurs within time prescribed by law, and it is not necessary that affidavit be served on owner within 90 days after last items of service and material are furnished. Stenholm v. Calbeck, App. 2 Dist., 265 So.2d 531 (1972).  Mechanics' Liens [image: image340.png]


 115(4)

Purpose of provision of Mechanics' Lien Law requiring contractor to file affidavit, wherein he states that all lienors have been paid, as prerequisite to institution of suit to enforce his lien, is to protect owner from risk of double payment where operation is sufficiently complex so that other potential lienors, about whom owner has no knowledge, are likely to be brought in by contractor.  Davis Engineering, Inc. v. Purcel, App. 4 Dist., 202 So.2d 827 (1967).  Mechanics' Liens [image: image341.png]


 115(4)

Without an affidavit furnished the owner by contractor seeking foreclosure of a mechanic's lien stating that all lienors were paid in full, or showing name of lienor who had not been paid in full and amount due, complaint of contractor is subject to dismissal.  Halifax Const. Co. v. Chastain Groves, Inc., App. 1 Dist., 192 So.2d 15 (1966).  Mechanics' Liens [image: image342.png]


 115(4)

Plumber was not a "subcontractor" within Mechanics' Lien Law and was not relieved of the necessity of pleading and establishing that owner‑contractor had been furnished with the statutory sworn statement required for foreclosure of mechanic's liens and plumber's action to foreclose lien was properly dismissed not only as against the owner‑contractor but also as against alleged junior lienors against whom decrees pro confesso had been entered.  Brown v. First Federal Sav. & Loan Ass'n of New Smyrna, App. 1 Dist., 160 So.2d 556 (1964).  Mechanics' Liens [image: image343.png]


 277(2);  Mechanics' Liens [image: image344.png]


 284

Contractor who had not given to boys' camp owners a sworn statement, concerning payment of all lienors, or showing amount due each labor and material claimant, was not entitled to maintain suit to enforce mechanic's lien for balance allegedly due on oral contract to build a camp.  Mermell v. McKinley, App. 2 Dist., 126 So.2d 902 (1961).  Mechanics' Liens [image: image345.png]


 115(4)

Contractor who had not given house owners a statement under oath that all lienors contracting directly with or employed by contractor had been paid in full could not foreclose an alleged mechanic's lien.  Pope v. Carter, App. 2 Dist., 102 So.2d 658 (1958).  Mechanics' Liens [image: image346.png]


 115(4)

Contractor claiming lien for labor performed and materials furnished had duty to give property owner sworn statement as to full payment of all lienors, though owner did not demand such statement, if he desired to have right to go into equity to enforce his lien.  Moore v. Crum, 68 So.2d 379 (1953). Mechanics' Liens [image: image347.png]


 115(4)

Where building materials furnished by counterclaimant were allegedly furnished to landowner's employee and not to a general contractor under a subcontract, counterclaimant was not required to serve upon owner a statement under oath prior to filing of counterclaim.  Maule Industries v. Trugman, 59 So.2d 27 (1952).  Mechanics' Liens [image: image348.png]


 118

To enforce lien of contractor making improvements on realty, contractor was required to make affidavit as to full payment of all lienors contracting with or employed by contractor or names of and amounts due those not so paid, as against contention that there were no outstanding liens, where contractor furnished materials and supplied labor for installation thereof, since laborers acquired liens.  Dodson v. Florida Nursery & Landscape Co., 138 Fla. 887, 190 So. 695 (1939).  Mechanics' Liens [image: image349.png]


 115(4)

59. ‑‑‑‑ Enforcement action by subcontractor, affidavit of unpaid lienors

Requirement of filing affidavit five days before instituting suit to enforce mechanics' lien applies only to contractors and not subcontractors.  Viyella v. Jackson, App. 3 Dist., 347 So.2d 830 (1977).  Mechanics' Liens [image: image350.png]


 249

Plaintiff lienor, subcontractor for certain electrical work, was not required to furnish affidavit stating that all lienors had been paid in full as condition of recovery in action to foreclose mechanic's lien.  Fontainebleau Hotel Corp. v. Lowry Elec. Co., Inc., App. 3 Dist., 269 So.2d 738 (1972), certiorari denied 279 So.2d 873.  Mechanics' Liens [image: image351.png]


 249

Subcontractor was not precluded from filing complaint to foreclose mechanic's lien, even though no notice of the lien had been given, as this section providing that such notice be given at least five days before instituting suit to enforce lien applies to "contractors," and not subcontractors, and only to the general contract.  Art Berman Concrete, Inc. v. Sey Const. Corp., App. 3 Dist., 247 So.2d 791 (1971).  Mechanics' Liens [image: image352.png]


 249

60. ‑‑‑‑ Timeliness, affidavit of unpaid lienors

Contractor was "foreclosed" from foreclosing on its claim of a construction lien by failing to timely comply with statutory prerequisite of delivering an affidavit showing the name of each lienor who had not been paid in full to the homeowner at least five days prior to filing its foreclosure complaint within the one‑year statutory time frame.  Privas v. Brisson Custom Homes, Inc., App. 4 Dist., 817 So.2d 983 (2002).  Mechanics' Liens [image: image353.png]


 249

Delivery of contractor's affidavit to owner is not jurisdictional in mechanics' lien foreclosure action, but it is a prerequisite to maintaining the action and must be completed within the limitation period.  Holding Elec., Inc. v. Roberts, 530 So.2d 301 (1988).  Mechanics' Liens [image: image354.png]


 249

This section requiring that contractor execute affidavit concerning lien and  "deliver" it to owner at least five days before instituting action, as prerequisite to institution of action to enforce lien, was complied with by proper posting in mail of the affidavit at least five days before filing suit.  State‑Wide Const., Inc. v. Dowda, App. 5 Dist., 418 So.2d 1238 (1982).  Mechanics' Liens [image: image355.png]


 123

Contractor was not entitled to leave to file amended complaint in mechanic's lien action where contractor had not served required affidavit at least five days before instituting the action.  Saleh v. Watkins, App. 5 Dist., 415 So.2d 858 (1982).  Mechanics' Liens [image: image356.png]


 276(1)

Although contractor's certificate may have been presented to building owner four, rather than the required five, days prior to institution of suit to foreclose mechanic's lien, the trial court had jurisdiction to complete the cause where instead of moving to dismiss the owner admitted service of the affidavit "pursuant to the statute" and counterclaimed.  Tomorrow's Choice, Inc. v. Bassing Co., Inc., App. 3 Dist., 343 So.2d 70 (1977).  Mechanics' Liens [image: image357.png]


 126

Fact that suit to enforce mechanic's lien may be filed on Monday following expiration of one year on previous Saturday did not mean that Saturday or Sunday should be excluded from preceding five‑day period which must intervene after filing of contractor's affidavit.  National Motel Corp. v. Lareau, App. 1 Dist., 327 So.2d 116 (1976), certiorari denied 341 So.2d 292. Time [image: image358.png]


 10(1)

Timely affidavit is a statutory requirement in mechanic's lien foreclosure proceeding and complaint was properly dismissed, without granting leave to amend, where affidavit was not sent to defendant until three days before final hearing.  Mardan Kitchen Cabinets, Inc. v. Bruns, App. 3 Dist., 312 So.2d 769 (1975).  Mechanics' Liens [image: image359.png]


 249

Although right of contractor to file action to foreclose lien is suspended while lienor is in default for failure to file affidavit, five days after filing affidavit contractor may file action if that date occurs within time prescribed by law, and it is not necessary that affidavit be served on owner within 90 days after the last items of service and material are furnished. Stenholm v. Calbeck, App. 2 Dist., 265 So.2d 531 (1972).  Mechanics' Liens [image: image360.png]


 115(4)

61. ‑‑‑‑ Excuse for non‑compliance, affidavit of unpaid lienors

Sign contractor was not excused from complying with requirement that he file affidavit before attempting to foreclose on lien, though project on which he was employed was not large project, where nature of contract was such that other contractors might have furnished labor or material for project. Bishop Signs, Inc. v. Magee, App. 4 Dist., 494 So.2d 532 (1986). Mechanics' Liens [image: image361.png]


 249

Contractor's affidavit should have been delivered to owner prior to contractor's filing action to foreclose mechanics' lien, despite contention that contract was terminated before completion because of nonpayment of specified installments, in that this section requires affidavit even if final payment has not become due because contract was terminated for a reason other than completion.  Hutton v. 3‑L Enterprises, Inc., App. 5 Dist., 431 So.2d 277 (1983).  Mechanics' Liens [image: image362.png]


 249

62. ‑‑‑‑ Waiver, affidavit of unpaid lienors

Since subcontractor failed to show good cause or justifiable excuse for noncompliance with statutory prerequisites for mechanic's lien foreclosure action, subcontractor's failure to file contractor's final affidavit in timely manner rendered lien invalid.  Hanley v. Kajak, App. 4 Dist., 661 So.2d 1248 (1995).  Mechanics' Liens [image: image363.png]


 156

Owners of home, who made general denial of contractor's complaint alleging that all conditions precedent for mechanic's lien had been satisfied, waived compliance with statutory requirement of service of contractor's affidavit; owners never raised issue of contractor's affidavit until after close of evidence.  Prestige Development Group, Inc. v. Russell, App. 1 Dist., 612 So.2d 691 (1993).  Mechanics' Liens [image: image364.png]


 272

Even if contractor successfully prosecuted claim for labor, services and material furnished to second purchasers of residence, they would have no cause of action over against original purchasers, since lien, if established, would have been predicated on labor, services and materials furnished subsequent to original purchaser's conveyance and would not have come about through fault of original purchasers.  Weaner v. Bullard & Walling, Inc., App. 2 Dist., 342 So.2d 86 (1977).  Indemnity [image: image365.png]


 67

Where three‑party agreement for sale to one couple of house being constructed by contractor for another couple provided for immediate payment of sum to original purchasers and contractor and balance to be subsequently paid to contractor and stated that house was sold in "as is" condition and that original purchasers had no further responsibility to grantees upon delivery of deed, even if part of balance owing under contract covered labor, services and materials furnished to original purchasers, grantees could not be heard to complain because that was matter which was washed out by contract;  thus grantees could not recover over from original purchasers when contractor sued grantees for breach of contract and for foreclosure of mechanic's lien. Weaner v. Bullard & Walling, Inc., App. 2 Dist., 342 So.2d 86 (1977). Indemnity [image: image366.png]


 67

A property owner may waive the right to the statutory sworn statement required for foreclosure of a mechanic's lien and may even become estopped in a given case to require the statement.  Brown v. First Federal Sav. & Loan Ass'n of New Smyrna, App. 1 Dist., 160 So.2d 556 (1964).  Mechanics' Liens [image: image367.png]


 128

Where a contract for purchase of property was not of record, purchaser was estopped to assert it against a mechanic who relied on builder‑seller's title as shown by public records in filing its claims of lien.  Gray v. L. M. Penzi Tile Co., App. 3 Dist., 107 So.2d 621 (1958).  Mechanics' Liens [image: image368.png]


 197

63. Enforcement actions‑‑Jurisdiction

Where the written contract for work to be performed is at variance with the claim of lien, mechanic's lien jurisdiction will not lie.  Keller v. Newman Sons, Inc., App. 3 Dist., 756 So.2d 120 (2000), rehearing denied. Mechanics' Liens [image: image369.png]


 142

Circuit court has exclusive jurisdiction over actions to enforce mechanics' liens regardless of amount involved.  Stel‑Den of America, Inc. v. Roof Structures, Inc., App. 4 Dist., 438 So.2d 882 (1983), petition for review denied 450 So.2d 488.  Courts [image: image370.png]


 472.1

Jurisdiction to entertain an action to foreclose a mechanic's lien does not exist unless the lien is valid and unless the facts required to establish a valid and subsisting lien are reflected in the complaint.  Morris & Esher, Inc. v. Olympia Enterprises, Inc., App. 3 Dist., 200 So.2d 579 (1967).

64. ‑‑‑‑ Defenses, enforcement actions

Homeowner was estopped from asserting that nonconformity defeated equipment supplier's claim of construction lien, though equipment supplied was not the brand specified in homeowner's agreement with contractor, where homeowner immediately determined that equipment was nonconforming upon its delivery and made decision to accept nonconforming equipment in exchange for credit on price.  Keller v. Newman Sons, Inc., App. 3 Dist., 756 So.2d 120 (2000), rehearing denied.  Mechanics' Liens [image: image371.png]


 157(7)

Defense of nonperformance of condition precedent to maintenance of action to enforce mechanics' lien, that final contractor's affidavit is furnished to owner, must be pled "specifically and with particularity" or it is deemed waived.  Paulk v. Peyton, App. 1 Dist., 648 So.2d 772 (1994), rehearing denied, review denied 659 So.2d 1088.  Mechanics' Liens [image: image372.png]


 272

When contractor alleged compliance with mechanics' lien statute, as well as satisfaction of all conditions precedent, it was incumbent upon homeowner to plead specifically and with particularity any nonperformance of condition precedent.  Paulk v. Peyton, App. 1 Dist., 648 So.2d 772 (1994), rehearing denied, review denied 659 So.2d 1088.  Mechanics' Liens [image: image373.png]


 272

Homeowner's averment of "without knowledge" in response to contractor's mechanics' lien count, which specifically stated that contractor had furnished homeowner with affidavit stating that all lienors had been paid and generally that all conditions precedent to filing of foreclosure action had been satisfied, did not satisfy requirement of pleading defense of nonperformance of condition precedent "specifically and with particularity," and, thus, homeowner waived compliance with condition precedent that final contractor's affidavit be furnished to owner.  Paulk v. Peyton, App. 1 Dist., 648 So.2d 772 (1994), rehearing denied, review denied 659 So.2d 1088.  Mechanics' Liens [image: image374.png]


 272

In action to foreclose mechanic's lien, defense of "no funds" was not sufficient to bar enforcement of materialman's claim.  Brea v. MPS Industries, Inc., App. 3 Dist., 372 So.2d 212 (1979).  Mechanics' Liens [image: image375.png]


 253

Conduct constituting "duress" as a defense in action to foreclose a mechanic's lien, must have consequences leaving defendant without legal remedy or be of irreparable injury to business of defendant.  Val‑Rich Corp. v. Tole Elec. Co., App. 3 Dist., 196 So.2d 486 (1967).  Mechanics' Liens [image: image376.png]


 253

65. ‑‑‑‑ Estoppel, enforcement actions

Owner was not estopped to assert that mechanic's lien was invalid because required contractor's affidavit regarding subcontractors had not been timely filed, on grounds that issue had not been raised until after filing period had expired;  owner was not required to remind contractor of deficiency in time for contractor to make timely filing.  Fort v. Lopez, App. 5 Dist., 580 So.2d 227 (1991), review denied 591 So.2d 181.  Mechanics' Liens [image: image377.png]


 249

66. ‑‑‑‑ Parties, enforcement actions

Where claim of lien filed by plaintiff alleged that real property improved with materials allegedly furnished by him was owned by defendant and his wife, actual owners of property were each indispensable parties to cause of action to enforce claim of lien and both should have been joined in suit, and failure to name defendant's wife as a codefendant rendered complaint defective.  Marson v. Comisky, App. 4 Dist., 341 So.2d 1040 (1977).  Mechanics' Liens [image: image378.png]


 263(2)

Where there was no suggestion of any fraud on part of individuals, against whom suit was commenced to foreclose mechanic's lien despite fact that on numerous occasions materialman was put on notice that the individuals were not the owners of property owned by corporation which was never made party to suit by materialman which made no attempt to pierce corporate veil, materialman was not entitled to judgment against the individuals.  McGuire v. Consolidated Elec. Supply, Inc., App. 4 Dist., 329 So.2d 411 (1976).  Mechanics' Liens [image: image379.png]


 304(1)

General contractor was not an indispensable party to suit by plumbing subcontractor against property owner to foreclose a mechanic's lien acquired and perfected under the Mechanics' Lien Law.  Bybee v. Stearn, 95 So.2d 529 (1957).  Mechanics' Liens [image: image380.png]


 263(9)

67. ‑‑‑‑ Sufficiency of pleadings, enforcement actions

None of subcontractors, who sought to establish mechanics' liens for labor and materials they furnished but who had not given proper notice to owners, could recover against owners unless funds remained undisbursed or had been improperly disbursed, and subcontractors had to both plead and prove existence of such funds.  Sarasota Commercial Refrigeration and Air Conditioning, Inc. v. Schooley, App. 2 Dist., 381 So.2d 1141 (1980).  Mechanics' Liens [image: image381.png]


 126; Mechanics' Liens [image: image382.png]


 277(2)

An assertion that a complaint by a materialman to foreclose upon a fictitious fund created by improper payments must allege that fund has not been dissipated by other properly paid costs of completion and do not exceed contract price or by payment of a lien‑holder's superior in right to materialman is essentially an argument of avoidance that is peculiarly within knowledge of owner and, as such, should be raised as an affirmative offense and need not be negated in complaint.  Wool Wholesale Plumbing Supply, Inc. v. Abdo, App. 4 Dist., 365 So.2d 216 (1978).  Mechanics' Liens [image: image383.png]


 271(1)

Complaint was not adequate to support subcontractor's claim of mechanic's lien where subcontractor did not properly plead privity between itself and defendant owner or facts sufficient to make a clear case for fraud and deceit, subcontractor did not sufficiently plead any agency relationship between the owner and contractor, there was conflict within the complaint as to sufficiency of notice required for lienors not in privity, complaint did not allege improper payment by the owner or that owner was in possession of amount due the contractor and complaint did not otherwise sufficiently plead an equitable lien.  Economy Suppliers & Fabricators, Inc. v. Centennial Homes, Inc., App. 4 Dist., 325 So.2d 421 (1976).  Mechanics' Liens [image: image384.png]


 271(1)

Complaint for foreclosure of mechanic's lien did not state cause of action in contract, where it did not mention breach of contract or contain a claim for damages.  Mardan Kitchen Cabinets, Inc. v. Bruns, App. 3 Dist., 312 So.2d 769 (1975).  Contracts [image: image385.png]


 337(2)

In absence of sufficient allegations to excuse subcontractor's failure to serve notice on defendant property owner and defendant surety on bond, subcontractor's complaint was not sufficient to enforce a mechanic's lien. Approved Dry Wall Const., Inc. v. Morgan Properties, Inc., App. 3 Dist., 263 So.2d 243 (1972).  Mechanics' Liens [image: image386.png]


 271(14)

Subcontractor's complaint to which was attached a contract signed by contractor was sufficient to state cause of action against contractor for recovery on the contract.  Approved Dry Wall Const., Inc. v. Morgan Properties, Inc., App. 3 Dist., 263 So.2d 243 (1972).  Contracts [image: image387.png]


 332(2)

Where owners did not plead or prove that they filed notice of abandonment, lien of materialmen not in privity with owners was not subject to be offset by any damages which owners might have sustained by virtue of alleged breach of contract by subcontractor to whom materialman had furnished materials. Melnick v. Reynolds Metals Co., App. 4 Dist., 230 So.2d 490 (1970). Mechanics' Liens [image: image388.png]


 111(1)

Defense of duress was properly stricken in action to foreclose a lien where defendants' pleading contained allegation only that plaintiff's conduct caused delay and efforts to secure another electrical contractor would have caused more delay and expense, as such pleadings did not indicate that defendants did not have a full and adequate remedy at law for plaintiff's alleged conduct in refusing or neglecting to timely perform his electrical work.  Val‑Rich Corp. v. Tole Elec. Co., App. 3 Dist., 196 So.2d 486 (1967).  Mechanics' Liens [image: image389.png]


 253

In subcontractor's suit to foreclose mechanics' lien against property improved allegedly at request of contractor and owner's agent, complaint which failed to allege either that an unpaid balance of contract price remained in owner's hands or that payments were improperly made by owner to contractor, was insufficient to state a cause of action.  Roberts v. Lesser, 96 So.2d 222 (1957).  Mechanics' Liens [image: image390.png]


 271(12)

In an action by materialman to foreclose a mechanic's lien, allegations in owners' answer that they were without knowledge that any money was due materialman at the time they made final payment to contractor, and that the first knowledge they had that contractor had purchased materials from and was indebted to materialman was when they were served with a notice of a copy of claim of lien by materialman did not constitute an estoppel against materialman and did not constitute a defense to the allegation of materialman's complaint for foreclosure of his lien, and were subject to being stricken on motion by materialman.  All State Pipe Supply Co. v. McNair, 89 So.2d 774 (1956). Mechanics' Liens [image: image391.png]


 272;  Pleading [image: image392.png]


 362(2)

The fact that bill, which was filed on October 26, 1937, did not show that notice of claim of materialman's lien had been filed in office of clerk of the circuit court within three months after furnishing of last materials did not make the bill fatally defective.  Pinellas Lumber Co. v. Lynch, 140 Fla. 559, 192 So. 475 (1939).  Mechanics' Liens [image: image393.png]


 271(15)

A materialman could not maintain action to enforce a mechanic's lien against property of owner who had paid contractor after completion of the work in absence of allegations in complaint that the materialman had complied with conditions precedent to the acquiring of a lien upon the property.  Southern Paint Mfg. Co. v. Crump, 132 Fla. 799, 182 So. 291 (1938).  Mechanics' Liens [image: image394.png]


 271(1)

68. ‑‑‑‑ Pleading furnishing unpaid lienors affidavit, enforcement actions

Under this section governing foreclosure of contractors' liens and prescribing that a plaintiff has no action to foreclose such a lien unless contractor's affidavit is delivered to owner at least five days prior to commencement of such action, failure to allege service of the affidavit results in dismissal of the claim upon motion.  Ramada Development Co. v. Rauch, 1981, 644 F.2d 1097.  Mechanics' Liens [image: image395.png]


 249

Mechanics' lienor whose lien was predicated upon single contract to furnish and erect modular condominium unit and to furnish certain accessories was a "contractor" under § 713.06, so that failure to allege delivery of contractor's affidavit warranted striking lienor's affirmative defense and counterclaim to mortgage foreclosure action.  Arabi Homes, Inc. v. Bachrach, App. 2 Dist., 446 So.2d 725 (1984).  Mechanics' Liens [image: image396.png]


 126

In view of allegations of complaint in mechanics' lien foreclosure suit from which trial court could reasonably conclude that laborer was a terrazzo floor subcontractor, complaint stated valid claim for relief and complaint was sufficient to withstand motion to dismiss based on the laborer's alleged failure to file an affidavit five days before instituting suit to enforce the mechanic's lien.  Viyella v. Jackson, App. 3 Dist., 347 So.2d 830 (1977). Mechanics' Liens [image: image397.png]


 271(1)

Mechanic's lien foreclosure complaint must be dismissed where it does not allege that affidavit required as prerequisite to suit has been filed. Mardan Kitchen Cabinets, Inc. v. Bruns, App. 3 Dist., 312 So.2d 769 (1975).  Mechanics' Liens [image: image398.png]


 284

Company which did architectural work and which acquired lien for professional services had to file contractor's affidavit wherein it stated under oath that all lienors had been paid, as prerequisite to institution of suit to enforce its lien and its complaint, which did not contain an allegation that this prerequisite had been fulfilled, was properly dismissed.  Davis Engineering, Inc. v. Purcel, App. 4 Dist., 202 So.2d 827 (1967).  Mechanics' Liens [image: image399.png]


 115(4)

When the facts alleged in complaint seeking foreclosure by general contractor of mechanic's lien leave a doubt as to whether the statutory sworn statement was required, the issue should be resolved in favor of strict compliance with the statutory requirement.  Morris & Esher, Inc. v. Olympia Enterprises, Inc., App. 3 Dist., 200 So.2d 579 (1967).

Sworn statement requirement for foreclosure by general contractor of a mechanic's lien is jurisdictional and complaint for foreclosure which fails to allege either the furnishing of the statement or facts clearly excusing the necessity of the statement is defective.  Brown v. First Federal Sav. & Loan Ass'n of New Smyrna, App. 1 Dist., 160 So.2d 556 (1964).  Mechanics' Liens [image: image400.png]


 128;  Mechanics' Liens [image: image401.png]


 271(15)

One seeking to foreclose a mechanic's lien without having filed the sworn statement must fully plead and establish the facts excusing compliance with this requirement.  Brown v. First Federal Sav. & Loan Ass'n of New Smyrna, App. 1 Dist., 160 So.2d 556 (1964).  Mechanics' Liens [image: image402.png]


 277(2)

A bill of complaint to foreclose contractor's lien, not showing compliance with requirement that contractor gave owner notice as to amounts due lienors contracting directly with contractor for labor or materials, was insufficient.  Buker v. Webster, 140 Fla. 471, 191 So. 835 (1939). Mechanics' Liens [image: image403.png]


 271(14)

69. ‑‑‑‑ Amendment of pleadings, enforcement actions

If contractor's affidavit required under this section for foreclosure of a contractor's lien has not been timely delivered, a dismissal without leave to amend is proper even if the affidavit was, in fact, delivered, because amendment would be futile.  Ramada Development Co. v. Rauch, 1981, 644 F.2d 1097.  Mechanics' Liens [image: image404.png]


 249

Amended complaint may be filed in mechanics' lien foreclosure action to show delivery of the contractor's affidavit, provided the period of limitations does not run prior to the filing of the amended complaint.  Holding Elec., Inc. v. Roberts, 530 So.2d 301 (1988).  Mechanics' Liens [image: image405.png]


 276(1)

Trial judge properly allowed contractor bringing suit to foreclose mechanics lien to file amended complaint alleging compliance with requirement of giving affidavit to owner stating that all lienors under his direct contract had been paid in full or showing name of each lienor who had not been paid in full and the amount due.  McMahan Const. Co., Inc. v. Carol's Care Center, Inc., App. 5 Dist., 460 So.2d 1001 (1984).  Mechanics' Liens [image: image406.png]


 276(2)

Where in nonjury trial that portion of this section requiring submission of a contractor's affidavit was raised during opening and closing statements and, under cross‑examination, electrical contractor's witness admitted that no affidavit had been given and no objections were raised as to such matter, issue whether contractor was barred from enforcing mechanic's lien because of failure to submit the affidavit had been tried by implied consent, even though it had not previously been raised by motion or affirmative defense.  Leader Mortg. Co. v. Rickards Elec. Service, Inc., App. 4 Dist., 348 So.2d 1202 (1977). Mechanics' Liens [image: image407.png]


 277(1)

Complaint to foreclose mechanic's and materialman's lien was defective for failure to show owner received required sworn statement from contractor, and plaintiff was allowed right to amend and show that statement was actually given.  Stern v. Perma‑Stress, Inc., App. 1 Dist., 134 So.2d 509 (1961). Mechanics' Liens [image: image408.png]


 271(15);  Mechanics' Liens [image: image409.png]


 276(1)

Amended complaint of contractor seeking enforcement of alleged lien for labor performed and materials furnished was defective in failing to show that statement as to full payment of lienors was given within required time. Moore v. Crum, 68 So.2d 379 (1953).  Mechanics' Liens [image: image410.png]


 271(14)

Where general contractor's complaint in action to foreclose lien alleged that contractor had in all respects complied with mechanics' lien law but failed to allege that sworn statement had been given defendant showing payment of all laborers and materialmen, and defendants filed an answer denying that general contractors were entitled to lien and that they had in all respects complied with lien law, refusal to allow amendment to complaint alleging service of sworn statement upon owners by general contractors was improper even though service of such statement had been made after institution of suit and more than 90 days after completion of the contract.  Hardee v. Richardson, 47 So.2d 520 (1950).  Mechanics' Liens [image: image411.png]


 276(2)

70. ‑‑‑‑ Summary judgment, enforcement actions

Where invoices attached to mechanics' lienor's pleadings in mortgage foreclosure action suggested that there may have been separate contracts, with labor invoices and material invoices dated at different times and none of them referring to each other, rather than a single contract for materials and erection, so that there was a possibility that mechanics' lienor might succeed as a materialman on its claim for cost of modular unit and accessories, summary judgment in favor of mortgagee against mechanics' lienor for failure to deliver contractor's affidavit was premature, and mechanics' lienor would be given a reasonable time within which to file amended pleadings.  Arabi Homes, Inc. v. Bachrach, App. 2 Dist., 446 So.2d 725 (1984).  Judgment [image: image412.png]


 186

Substantial fact issue existed as to whether appliances supplied by manufacturer to contractor to be installed in homes being constructed in subdivision owned by landowner had in fact become incorporated or affixed to realty so as to become fixtures, precluding summary judgment for landowner in manufacturer's action for a mechanic's lien and for replevin of goods. General Elec. Co. v. Atlantic Shores, Inc., App. 5 Dist., 436 So.2d 974 (1983).  Judgment [image: image413.png]


 181(28)

Where materialman who failed to give owner statutory notice sued surety on performance bond but failed to demonstrate existence of any available fund or unpaid amounts under bond or existence of any other potential claimants, materialman failed to carry burden of proof of right to recover;  much less did materialman establish absence of any genuine issue of material fact, and summary judgment was accordingly reversed and cause remanded for trial.  E. E. Dean Snavely, Inc. v. Weatherking, Inc., App. 4 Dist., 343 So.2d 58 (1977).  Appeal And Error [image: image414.png]


 1177(7);  Principal And Surety [image: image415.png]


 159

In action by supplier of electrical materials to subcontractor for construction of shopping center seeking foreclosure of mechanic's lien, substantial fact issues existed as to whether owner of shopping center was prejudiced by supplier's failure to give timely notice of its mechanic's lien and whether owner made improper payments under contract to general contractor after receiving notice of lien, precluding summary judgment.  Westinghouse Elec. Supply Co. v. Midway Shopping Mall, Inc., App. 3 Dist., 277 So.2d 809 (1973). Judgment [image: image416.png]


 181(15.1)

In partners' action to foreclose mechanic's lien, evidence that partners did not hold occupational license at time work was allegedly performed whereas corporation with name similar to that of partnership did and showing by answer of partners to interrogatory that corporation "may have" paid laborers did not warrant grant of summary judgment in favor of defendants on theory that corporation rather than partnership had performed work for which mechanic's lien was claimed.  Warren v. Bill Ray Const. Co., Inc., App. 3 Dist., 269 So.2d 25 (1972).  Judgment [image: image417.png]


 185.3(13)

In action against property owner and bonding company seeking to foreclose mechanic's lien and alleging that at time of service of notice to owner there were monies payable by owner to general contractor in excess of amount due lienors who had given statutory 45‑day notice, question of fact existed as to whether there was outstanding at time of service of plaintiff's claim such a balance remaining after deducting amount sufficient to pay in full such other lienors, precluding summary judgment.  Midway Shopping Mall, Inc. v. Corky Corp., App. 3 Dist., 257 So.2d 905 (1972).  Judgment [image: image418.png]


 181(15.1)

In suit against owners to enforce lien for materials furnished subcontractor, material issue of fact as to whether owners were adversely affected by alleged error in so misstating in claim of lien date on which such materials were first supplied as to indicate that notice prerequisite to perfecting lien had not been timely served precluded summary judgment determining whether court in its discretion should enforce lien despite such error.  O'Brian Associates of Orlando, Inc. v. Tully, App. 4 Dist., 184 So.2d 202 (1966).  Judgment [image: image419.png]


 185.3(15)

71. ‑‑‑‑ Burden of proof, enforcement actions

Mechanic's lien claimant has burden of proving furnishing material or labor for improvement of property.  York Corp. v. Brock, 1969, 405 F.2d 759. Mechanics' Liens [image: image420.png]


 279

Before materialman is entitled to receive payment under mechanic's lien, there must be presented to the trial court evidence establishing that the materials were actually delivered to the project.  Tuttle/White Constructors, Inc. v. Hughes Supply, Inc., App. 4 Dist., 371 So.2d 559 (1979).  Mechanics' Liens [image: image421.png]


 281(1)

To be entitled to lien for furnishing materials in construction project, evidence must be presented which establishes that materials were delivered to project or specially fabricated for incorporation therein;  proof of delivery is burden of party seeking benefit of presumption afforded by statute. American Ins. Co. v. Coley Elec. Supply Co., Inc., App. 1 Dist., 354 So.2d 390 (1978).  Mechanics' Liens [image: image422.png]


 279

Initial burden in suit to foreclose lien is on lienor to show his performance of statutory requirements of lien, and in order to do this in the case where he has not properly served his notice of intention to claim lien, lienor must show an uncompleted contract at the time that the owner received notice by the service of a late notice of intention or service of claim of lien.  Torres v. MacIntyre, App. 3 Dist., 334 So.2d 59 (1976).  Mechanics' Liens [image: image423.png]


 279

Proper payment of all funds under contract is a matter of defense in suit to foreclose lien, and owner has burden of proving the same.  Torres v. MacIntyre, App. 3 Dist., 334 So.2d 59 (1976).  Mechanics' Liens [image: image424.png]


 253; Mechanics' Liens [image: image425.png]


 279

72. ‑‑‑‑ Evidence, enforcement actions

In action brought by motel development company against owner seeking to establish and foreclose a lien on property due to owner's failure to pay balance due under construction contract, district court's finding of compliance with this section requiring timely delivery and filing of contractor's affidavit as a prerequisite to foreclosure was clearly erroneous, but the issue was to be remanded for district court to take new evidence on the issue where owner did not claim to have raised the question in a motion before district court where developer could have remedied the defect and because Florida law may have led the parties and district court to believe that proof offered was sufficient.  Ramada Development Co. v. Rauch, 1981, 644 F.2d 1097. Federal Courts [image: image426.png]


 870.1

In foreclosing on construction lien, evaluation of adverse effect from facial invalidity of lien should not have been restricted to sole factor of detrimental impact upon funds the homeowners possessed to satisfy outstanding claims of lien, and court should have weighed other circumstances, including homeowner's exposure to liability for payment of contractor's attorney's fees and costs, which resulted from contractor's inaccurately prepared claim of lien; until trial court determined that notice to owner had in fact been timely served contractor was without enforceable lien.  Johnson v. Aqua Pool Co., Inc., App. 2 Dist., 725 So.2d 458 (1999).  Mechanics' Liens [image: image427.png]


 157(1)

Allowing plaintiff to prove an "extra" by offering parol evidence to change terms of a written contract in suit foreclosing mechanics lien upon real property owned by defendant for certain work done to improve that property was error.  Monde Investments No. 2, Inc. v. R. D. Taylor‑Made Enterprises, Inc., App. 4 Dist., 344 So.2d 871 (1977).  Evidence [image: image428.png]


 399

Evidence concerning pertinent documents and relationship of parties was sufficient to establish that privity existed between construction lender and construction contractor to the extent that lender was obligated to pay balance which owner owed to contractor under construction contract.  Norin Mortg. Corp. v. Wasco, Inc., App. 2 Dist., 343 So.2d 940 (1977).  Contracts [image: image429.png]


 175(3)

Though property owners who were not parties to contract for rental of equipment used by purchaser, who subsequently defaulted, to construct alleged improvement on the land, did not present any evidence to contest contract rental price and failed to interpose necessary objections to testimony concerning the contract price, where lessor presented evidence only as to the contract rental price agreed on with the purchaser and no evidence concerning the amount of operating time reasonably required for the work actually done on the land, evidence did not support including the entire rental price of such equipment in the amount of lessor's mechanic's lien.  Rosenholz v. Perrine Development Co., App. 4 Dist., 340 So.2d 1264 (1976).  Mechanics' Liens [image: image430.png]


 281(4)

Where purchaser, who later defaulted on purchase price, used rented draglines to create excavation which allegedly enhanced the value of the land, but there was no showing that rock crusher also leased from plaintiff contributed in any way to the construction of the alleged improvements, rock crusher rental was improperly included in computation of the amount of plaintiff's mechanic's lien.  Rosenholz v. Perrine Development Co., App. 4 Dist., 340 So.2d 1264 (1976).  Mechanics' Liens [image: image431.png]


 47

Evidence in subcontractor's action to enforce lien sustained finding that monies owed subcontractor for completed work more than offset value of any cleanup services which subcontractor remained obligated to perform, and therefore, when contractor refused to make further payments, subcontractor was entitled to leave job and enforce lien for work he had finished less cost of cleanup.  Demetree Builders, Inc. v. Powers, App. 2 Dist., 335 So.2d 350 (1976).  Mechanics' Liens [image: image432.png]


 281(1)

In suit by plumbing subcontractor against property owner to foreclose a mechanic's lien, evidence sustained finding that there was no such privity between parties as to justify awarding subcontractor full amount of his claim of lien except as to claim for an extra demanded by property owner and furnished by subcontractor in reliance upon owner's promise to pay therefor. Bybee v. Stearn, 95 So.2d 529 (1957).  Mechanics' Liens [image: image433.png]


 281(3)

73. ‑‑‑‑ Questions of fact, enforcement actions

Where complaint to foreclose mechanic's lien for labor and materials specifically alleged full compliance with this section and with the contracts, motions to dismiss because of failure to comply with this section and with the contracts was properly denied;  whether contractor had complied fully with this section and provisions of the contracts could be determined only by the evidence.  Yunis v. Calvin Gillenwater, Sr., Inc., App. 3 Dist., 303 So.2d 695 (1974).  Mechanics' Liens [image: image434.png]


 284

Where party asserting mechanic's lien seeks to be excused from compliance with the sworn statement requirement, the question of whether the facts alleged by the complaint are sufficient to establish plaintiff's excuse is one of law. Brown v. First Federal Sav. & Loan Ass'n of New Smyrna, App. 1 Dist., 160 So.2d 556 (1964).  Mechanics' Liens [image: image435.png]


 271(15)

74. ‑‑‑‑ Directed verdict, enforcement actions

Owner should have attempted to secure dismissal of lawsuit before filing responsive pleading, but could nevertheless use motion for directed verdict to raise matter of contractor's failure to file affidavit as condition precedent to right to maintain action to foreclose lien.  Sowers v. Hoenstine, App. 5 Dist., 417 So.2d 1137 (1982).  Mechanics' Liens [image: image436.png]
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