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 57.105. Attorney's fee;  sanctions for raising unsupported claims or defenses;  damages for delay of litigation 

 (1) Upon the court's initiative or motion of any party, the court shall award a reasonable attorney's fee to be paid to the prevailing party in equal amounts by the losing party and the losing party's attorney on any claim or defense at any time during a civil proceeding or action in which the court finds that the losing party or the losing party's attorney knew or should have known that a claim or defense when initially presented to the court or at any time before trial: 

 (a) Was not supported by the material facts necessary to establish the claim or defense;  or 

 (b) Would not be supported by the application of then-existing law to those material facts. 

However, the losing party's attorney is not personally responsible if he or she has acted in good faith, based on the representations of his or her client as to the existence of those material facts.  If the court awards attorney's fees to a claimant pursuant to this subsection, the court shall also award prejudgment interest. 

 (2) Paragraph (1)(b) does not apply if the court determines that the claim or defense was initially presented to the court as a good faith argument for the extension, modification, or reversal of existing law or the establishment of new law, as it applied to the material facts, with a reasonable expectation of success. 

 (3) At any time in any civil proceeding or action in which the moving party proves by a preponderance of the evidence that any action taken by the opposing party, including, but not limited to, the filing of any pleading or part thereof, the assertion of or response to any discovery demand, the assertion of any claim or defense, or the response to any request by any other party, was taken primarily for the purpose of unreasonable delay, the court shall award damages to the moving party for its reasonable expenses incurred in obtaining the order, which may include attorney's fees, and other loss resulting from the improper delay. 

 (4) The provisions of this section are supplemental to other sanctions or remedies available under law or under court rules. 

 (5) If a contract contains a provision allowing attorney's fees to a party when he or she is required to take any action to enforce the contract, the court may also allow reasonable attorney's fees to the other party when that party prevails in any action, whether as plaintiff or defendant, with respect to the contract.  This subsection applies to any contract entered into on or after October 1, 1988. 
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2000 Electronic Pocket Part Update 

 Laws 1995, c. 95-147, a reviser's bill, eliminated gender-specific references without making substantive changes in legal effect. 

 Laws 1999, c. 99-225, § 4, rewrote this section, which formerly read: 

 "(1) The court shall award a reasonable attorney's fee to be paid to the prevailing party in equal amounts by the losing party and the losing party's attorney in any civil action in which the court finds that there was a complete absence of a justiciable issue of either law or fact raised by the complaint or defense of the losing party;  provided, however, that the losing party's attorney is not personally responsible if he or she has acted in good faith, based on the representations of his or her client.  If the court finds that there was a complete absence of a justiciable issue of either law or fact raised by the defense, the court shall also award prejudgment interest. 

 "(2) If a contract contains a provision allowing attorney's fees to a party when he or she is required to take any action to enforce the contract, the court may also allow reasonable attorney's fees to the other party when that party prevails in any action, whether as plaintiff or defendant, with respect to the contract.  This act shall take effect October 1, 1988, and shall apply to contracts entered into on said date or thereafter." 

 Laws 1999, c. 99-225, § 34, provides that: 

 "It is the intent of this act and the Legislature to accord the utmost comity and respect to the constitutional prerogatives of Florida's judiciary, and nothing in this act should be construed as any effort to impinge upon those prerogatives.  To that end, should any court of competent jurisdiction enter a final judgment concluding or declaring that any provision of this act improperly encroaches upon the authority of the Florida Supreme Court to determine the rules of practice and procedure in Florida courts, the Legislature hereby declares its intent that any such provision be construed as a request for rule change pursuant to  s. 2, Art. 5 of the State Constitution and not as a mandatory legislative directive." 
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 Laws 1990, c. 90-300, § 1.  

 Laws 1988, c. 88-160, § 1, 2.  

 Laws 1986, c. 86-160, § 61.  

 Laws 1978, c. 78-275, § 1. 

 Laws 1986, c. 86-160, § 61, eff. July 1, 1986, rewrote the section, which prior thereto provided: 

 "The court shall award a reasonable attorney's fee to the prevailing party in any civil action in which the court finds that there was a complete absence of a justiciable issue of either law or fact raised by the losing party." 

 Laws 1988, c. 88-160, § 1, eff. Oct. 1, 1988, and applicable to contracts entered into on or after that date, designated subsec. (1), and added subsec. (2). 

 Laws 1990, c. 90-300, § 1, eff. Oct. 1, 1990, in subsec. (1), added the last sentence. 

 Laws 1990, c. 90-300, § 2, provides: 

 "This act shall take effect October 1, 1990, and shall apply to actions instituted on or after that date." 
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UNITED STATES SUPREME COURT  

 Frivolous actions and proceedings, lack of subject matter jurisdiction, see  Willy v. Coastal Corp., U.S.Tex.1992, 112 S.Ct. 1076, 503 U.S. 131, 117 L.Ed.2d 280, rehearing denied  112 S.Ct. 2001, 504 U.S. 935, 118 L.Ed.2d 596. 
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    Entertainment Group, U.S.N.Y.1989, 110 S.Ct. 456, 493 U.S. 120, 107 L.Ed.2d  

    438, on remand  907 F.2d 145.  

  Voluntary dismissal, sanctions, see  Cooter & Gell v. Hartmarx Corp.,  

    U.S.Dist.Col.1990, 110 S.Ct. 2447, 496 U.S. 384, 110 L.Ed.2d 359. 
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 1. Validity  

 Term "action," as used in Florida statute authorizing award of attorney fees to party that prevails in any action to enforce contract if, pursuant to terms of contract, his opponent would have been entitled to fees had opponent prevailed, was broad enough to include dischargeability proceeding to collect debt under contract.  In re Mowji, Bkrtcy. M.D.Fla.1999, 228 B.R. 321. 

 This section governing award of reasonable attorney fees where court finds complete absence of justiciable issue of either law or fact raised by losing party was constitutional.   Whitten v. Progressive Cas. Ins. Co., 410 So.2d 501 (1982). 

 2. In general  

 Florida provides limited exception to general rule under which litigants pay their own attorneys' fees by granting or limiting fee awards to prevailing parties in situations involving inequitable conduct.   Wendy's Intern., Inc. v. Nu-Cape Const., Inc., M.D.Fla.1996, 164 F.R.D. 694, motion to amend denied  169 F.R.D. 680. 

 Florida law safeguards debtor's fresh start by providing reasonable attorney fees to prevailing party in any action with respect to contract between the parties, including dischargeability proceeding to collect debt under contract.   In re Woollacott, Bkrtcy.M.D.Fla.1997, 211 B.R. 83. 

 Under Florida law, Chapter 7 debtor-guarantor who successfully defended dischargeability proceeding was entitled to reasonable attorney fees pursuant to fee provision in guaranty.   In re Woollacott, Bkrtcy.M.D.Fla.1997, 211 B.R. 83. 

 For purpose of awarding attorney fees to small business that prevails in action involving government agency, "substantially justified" standard falls somewhere between the "no justiciable issue standard" governing attorney fees generally and an automatic award of fees to a prevailing party.   Helmy v. Department of Business and Professional Regulation, App. 1 Dist., 707 So.2d 366 (1998), rehearing denied. 

 Attorney's fees will not be awarded unless court finds total or absolute lack of justiciable issue, which is tantamount to finding that action is frivolous and so clearly devoid of merit both on facts and law as to be completely untenable.   Rodell v. Narson, App. 3 Dist., 706 So.2d 392 (1998). 

 When complaint raises justiciable issues, but is ultimately defeated based on defects which are subject to waiver, attorney fee award is improper.   Shahan v. Listle, App. 2 Dist., 703 So.2d 1090 (1997), rehearing denied. 

 Plaintiffs' motion for temporary injunction, seeking to prevent land improvements pending city's response to Department of Community Affairs' ruling that local ordinance was inconsistent with city's comprehensive plan, was not without merit, and as such, attorney feeaward was not warranted; plaintiffs had standing to challenge ordinance, court entered summary judgment against plaintiffs based on expiration of limitations period, and Department had previously entered favorable ruling on plaintiffs' behalf.   Shahan v. Listle, App. 2 Dist., 703 So.2d 1090 (1997), rehearing denied. 

 Under frivolous suit standard for awarding attorney fees, defendant is entitled to award of fees only if there is complete lack of justiciable issue which renders action completely untenable.   Bronson v. Bronson, App. 5 Dist., 685 So.2d 994 (1997). 

 For trial court to award attorney fees against losing party for failing to raise justiciable issue of either law or fact, action must be so clearly devoid of merit both on facts and law as to be completely untenable.   Demby v. English, App. 1 Dist., 667 So.2d 350 (1995), rehearing denied. 

 Plaintiffs were not entitled to attorney fees under statute stating that court shall award attorney fees to prevailing party where there is complete absence of justiciable issue of either law or fact, statute stating that court may award costs as are equitable, statute stating that court may award attorney fees to prevailing party in an action for unpaid wages, and statute stating that any person who fails to comply is liable for attorney fees;  however, request for attorney fees under the first statute could be renewed at any time.   Edgar v. Cape Coral Medical Center, Inc., App. 2 Dist., 664 So.2d 1068 (1995). 

 Prevailing party was entitled to recover court costs, but not attorney fees.    Dewachter v. Scott, App. 4 Dist., 657 So.2d 962 (1995). 

 Prevailing party attorney fees may not be awarded, pursuant to Florida statute authorizing such awards when no justiciable issue is raised by losing party's pleadings, unless trial court finds a total or absolute lack of justiciable issue, which is tantamount to finding that action is frivolous and so clearly devoid of merit both on facts and law as to be completely untenable.  Carnival Leisure Industries Ltd. v. Arviv, App. 3 Dist., 655 So.2d 177 (1995). 

 Losing party's claims must be frivolous or entirely devoid of even arguable substance, in order to permit award of prevailing party attorney fees based on losing party's failure to raise any justiciable issue for court to decide.  Carnival Leisure Industries Ltd. v. Arviv, App. 3 Dist., 655 So.2d 177  (1995). 

 Losing party's arguments had at least some arguable substance, so as to preclude award of prevailing party attorney fees under frivolous litigation statute, where sitting circuit judge has ruled in favor of party on point of law.   Carnival Leisure Industries Ltd. v. Arviv, App. 3 Dist., 655 So.2d 177 (1995). 

 Not every party prevailing on motion for summary judgment, motion to dismiss for failure to state cause of action, judgment on pleadings, evidentiary hearings or trial, is automatically entitled to statutory attorney fees.  Fairview Properties, Inc. v. Pate Const. Co., Inc., App. 4 Dist., 638 So.2d 998 (1994). 

 Award of attorney fees against plaintiff is not generally authorized unless plaintiff's action was frivolous at its inception.   Huie v. Dent & Cook, P.A., App. 2 Dist., 635 So.2d 111 (1994). 

 For prevailing party to be awarded attorney's fees on appeal under statute, there must be complete absence of justiciable issue raised by losing party, which renders action completely untenable.   Branch v. Charlotte County, App.  2 Dist., 627 So.2d 577 (1993). 

 Courts "shall" assess attorney fees for bringing of frivolous litigation.    Sykes v. St. Andrews School, App. 4 Dist., 625 So.2d 1317 (1993). 

 Defendant was entitled to award of attorney fees incurred defending against claim which completely lacked justiciable issue of law or fact.   Visoly v. Security Pacific Credit Corp., App. 3 Dist., 625 So.2d 1276 (1993), review denied  637 So.2d 239. 

 Before attorney's fees are awardable under statute, suit must be so clearly devoid of merit on facts and law as to be completely untenable.  In  Interest of A.C., App. 1 Dist., 580 So.2d 884 (1991). 

 Requirement of frivolousness for award of attorney fees is not equivalent to standard required to prevail on summary judgment, judgment on pleadings or even motion to dismiss for failure to state cause of action;  rather, award of attorney fees based on frivolous action is only proper where action is so clearly devoid of merit both on facts and law as to be completely untenable.  Rojas v. Drake, App. 2 Dist., 569 So.2d 859 (1990). 

 Attorney fees awarded under this section providing that court shall award a fee to prevailing party in any civil action in which court finds that there was a complete absence of a justiciable issue of either law or facts raised by losing party should be treated as costs.   Grasland v. Taylor Woodrow Homes Ltd., App. 2 Dist., 460 So.2d 940 (1984), review denied  471 So.2d 43. 

 Remedy for defending on issues totally without merit or substance is motion for attorney's fees under this section.   Board of Trustees of Internal Imp. Trust Fund v. Ray, App. 4 Dist., 444 So.2d 1110 (1984). 

 Award of attorney fees under this section providing for award to prevailing party if there is a complete absence of justiciable issue raised by opposing party is proper only where action is so clearly devoid of merit both on the facts and the law as to be completely untenable.   Ferm v. Saba, App. 2 Dist., 444 So.2d 976 (1983). 

 There is an appreciable distinction between federal "bad faith" exception to general rule that a litigant cannot recover his counsel fees and a complete absence of justiciable issue of either law or fact such as authorizes a court to award attorney fees under this section.   Department of Revenue of State v. Arga Co., App. 4 Dist., 420 So.2d 323 (1982), petition for review denied  434 So.2d 886. 

 This section governing the award of a "reasonable" attorney's fee requires a complete absence of a justiciable issue of either law or fact.   Eckhoff v. Revlon, Inc., App. 3 Dist., 414 So.2d 1152 (1982). 

 Unwarranted, precipitous litigation might very well justify assessment of attorney fees for defendant if, for example, defendant is driven to consult attorney and appear in case, even for limited purpose of defending against assessment of attorney fees.   Castaway Lounge of Bay County, Inc. v. Reid, App. 1 Dist., 411 So.2d 282 (1982). 

 This section governing award of attorney fees to prevailing party in civil action in which court finds complete absence of justiciable issue raised by losing party may not be extended to every case and every unsuccessful litigant;  not every party that prevails in motion for summary judgment, motion to dismiss for failure to state cause of action, judgment on the pleadings, evidentiary hearing or trial is automatically entitled to attorney fees under this section and merely losing, either on pleadings or by summary judgment, is not enough to invoke operation of this section.   Whitten v. Progressive Cas. Ins. Co., 410 So.2d 501 (1982). 

 Since statutes authorizing award of attorney fees are in derogation of common law, such statutes must be strictly construed.   Whitten v. Progressive Cas. Ins. Co., 410 So.2d 501 (1982). 

 Award of attorney fees is matter of substantive law properly under aegis of legislature.   Whitten v. Progressive Cas. Ins. Co., 410 So.2d 501 (1982). 

 An award of attorney fees under this section is justified only if there is a total or absolute lack of justiciable issue of either law or fact.  Executive Centers of America, Inc. v. Durability Seating & Interiors, Inc., App. 3 Dist., 402 So.2d 24 (1981). 

 While this section allowing assessment of attorney's fees against litigant asserting frivolous position serves salutary purpose, it may not properly be extended to every case and every unsuccessful litigant.   City of Deerfield Beach v. Oliver-Hoffman Corp. of Deerfield Beach, App. 4 Dist., 396 So.2d 1187 (1981), review denied  407 So.2d 1104. 

 It is not every party that prevails as movant in summary judgment proceeding, or on motion to dismiss for failure to state cause of action, or on judgment on pleadings, that is automatically entitled to attorney's fees pursuant to this section permitting award of attorney's fees to prevailing party in civil action in which there is complete absence of justiciable issue raised by losing party.   Hernandez v. Leiva, App. 3 Dist., 391 So.2d 292 (1980). 

 Denial of defendant's motion to tax attorney fees was proper, in light of fact that the lawsuit was clearly not frivolous.   Gries Inv. Co. v. Chelton, App. 3 Dist., 388 So.2d 1281 (1980). 

 Attorney fees, when properly awarded under this section, may be awarded as part of court costs.   Allen v. Dutton's Estate, App. 5 Dist., 384 So.2d 171 (1980), petition for review denied  392 So.2d 1373. 

 Attorney fees may be awarded prevailing party only where authorized by contract, where authorized by a constitutional legislative enactment, or where awarded for services performed by an attorney in creating or bringing into court a fund or other property.   City of Miami Beach v. Town of Bay Harbor Islands, App. 3 Dist., 380 So.2d 1112 (1980). 

 The Department of Children and Family Services may not lawfully pay the attorney's fees incurred by a respondent to a dependency petition filed by the department pursuant to Part II of Chapter 39 when the respondent prevailed but there was no request for attorney's fees made during the pendency of the case, there was no court order directing the department to make such payments, and the case had become final with no issues pending before any court. Op.Atty.Gen. 98-18, March 2, 1998. 

 3. Purpose  

 The purpose of the statute empowering a court to impose fees and costs in favor of a prevailing party is to dissuade litigants and attorneys from pursuing baseless claims, stonewall defenses, and sham appeals in civil litigation by placing a price tag on losing parties who engage in these activities.   State, Dept. of Highway Safety and Motor Vehicles v. Salter, App. 2 Dist., 710 So.2d 1039 (1998). 

 Purpose of statute authorizing award of reasonable attorney fees where court finds complete absence of justiciable issue of either law or fact raised by losing party is to discourage baseless claims, stonewall defenses, and sham appeals in civil litigation.   Demby v. English, App. 1 Dist., 667 So.2d 350 (1995), rehearing denied. 

 Purpose of statute providing for reasonable attorney fee award where court finds complete absence of justiciable issue is to discourage baseless claims, stonewall defenses, and sham appeals in civil litigation.   Carnival Leisure Industries, Ltd. v. Holzman, App. 4 Dist., 660 So.2d 410 (1995). 

 Purpose of Florida statute permitting award of prevailing party attorney fees when losing party fails to raise any justiciable issue for court to decide is to discourage baseless claims, stonewall defenses, and sham appeals by placing price tag through attorney fee awards on losing parties who engage in such activities.   Carnival Leisure Industries Ltd. v. Arviv, App. 3 Dist., 655 So.2d 177 (1995). 

 Purpose of statute authorizing award of prevailing party's attorney fees in civil action lacking justiciable issue of law or fact is to discourage baseless claims, stonewall defenses, and sham appeals in civil litigation.   City of Largo v. LaGrande, App. 2 Dist., 650 So.2d 178 (1995). 

 Purpose of this section authorizing award of attorney's fees to prevailing party in action in which there is complete absence of justiciable issue is to discourage baseless claims, stonewall defenses, and sham appeals in civil litigation by placing price tag through attorney's fee award on losing parties who engage in these activities.   Thornber v. City of Ft. Walton Beach, 568 So.2d 914 (1990). 

 Purpose of this section, as pertaining to case at bar, was to discourage baseless claims, by attaching cost to their pursuit, and the policy was not to cast chilling effect on use of courts, but to discourage unwarranted controversy.   Stevenson v. Rutherford, App. 4 Dist., 440 So.2d 28 (1983). 

 This section providing that trial court shall award reasonable attorney fees to prevailing party in any civil action in which court finds that there was complete absence of justiciable issue of either law or fact raised by losing party is intended to penalize "stonewallers" and "foot-draggers" alike.  Castaway Lounge of Bay County, Inc. v. Reid, App. 1 Dist., 411 So.2d 282 (1982). 

 Purpose of this section governing award of attorney fees to prevailing party in civil action where court finds complete absence of justiciable issue raised by losing party is to discourage baseless claims, stonewall defenses and sham appeals in civil litigation by placing price tag through attorney fees awards on losing parties who engage in such activities.   Whitten v. Progressive Cas. Ins. Co., 410 So.2d 501 (1982). 

 Purpose of this section authorizing award of attorney's fees to prevailing party is to discourage baseless claims, stonewall defenses, and sham appeals in civil litigation by placing price tag through attorney's fee awards on losing parties who engage in same, as such frivolous litigation constitutes reckless waste of sparse judicial resources and prevailing litigants' time and money.  Sachs v. Hoglund, App. 3 Dist., 397 So.2d 447 (1981). 

 4. Retroactive effect  

 Amendment of statute providing for award of attorney fees to prevailing party did not apply retroactively.   Visoly v. Security Pacific Credit Corp., App. 3 Dist., 625 So.2d 1276 (1993), review denied  637 So.2d 239. 

 This section was not applicable in dispute involving contract which was executed before its effective date.   Complete Interiors, Inc. v. Behan, App. 5 Dist., 558 So.2d 48 (1990), review denied  570 So.2d 1303. 

 Judgments awarding attorney fees to defendants could not be sustained where award was based upon this section which became effective five months after plaintiff's amended complaint was filed, in that the statute has no retroactive effect.   Porteous v. Fowler, App. 4 Dist., 394 So.2d 154 (1981). 

 Even without legislative mandate, procedural rights granted by this section may be applied retroactively because no vested rights in any mode of procedure exist and thus, if statute does not affect vested rights or create new obligations, it may be applied retroactively;  conversely, parties are entitled to rely on substantive rights which vested before passage of a new statute.  Love v. Jacobson, App. 3 Dist., 390 So.2d 782 (1980). 

 Fact that this section which gives prevailing party right to recover attorney fees in any civil action when there is complete absence of justiciable issue of either law or fact raised by losing party appears under heading of court costs did not mean that it presented only new procedural device for obtaining recovery for purposes of determining whether it could be applied retroactively.   Love v. Jacobson, App. 3 Dist., 390 So.2d 782 (1980). 

 Since prior to effective date of this section, no right to attorney fees existed for complete absence of justiciable issue of law or fact, right afforded by that section to recover attorney fees when a justiciable issue of either law or fact raised by losing party is absent was substantive rather than procedural and thus that section could not be retroactively applied to support award of attorney fees in voluntarily dismissed medical malpractice action, which was commenced approximately a year and a half before that section's effective date.   Love v. Jacobson, App. 3 Dist., 390 So.2d 782 (1980). 

 5. Investigation prior to filing  

 While attorney fee statute requires plaintiff and his attorney to make reasonable effort to investigate claims before filing suit, absolute verification is often impractical.  In  Interest of A.C., App. 1 Dist., 580 So.2d 884 (1991). 

 County was entitled to award of attorney's fees in personal injury action brought against Health Department employee and county, alleging that employee, while operating her own vehicle in course and scope of her employment, negligently injured minor, where plaintiff's counsel failed to make even minimal investigation prior to filing suit to determine whether health department was, in fact, agency of county, despite fact that counsel had been notified in writing that employee was not county employee.   L.L. v. Zipperer, App. 5 Dist., 484 So.2d 92 (1986). 

 For purposes of imposing a punitive attorney fee award for frivolous joinder of parties or issues, reasonable efforts to ascertain parties and issues prior to trial are required, but absolute verification often is impractical or impossible.   McHan v. Huggins, App. 5 Dist., 459 So.2d 1172 (1984). 

 City attorney was entitled to award of attorney fees under this section which mandates reasonable attorney fees to prevailing party when there is complete absence of justiciable issue raised by the losing party after action alleging, inter alia, his negligence in authorizing road construction work which resulted in plaintiff's property being below street level was dismissed with prejudice where evidence demonstrated that city attorney had absolutely no responsibility for the roadway construction and plaintiff's attorney's testimony indicated that suit against city was begun recklessly, without investigation and without good-faith belief that city attorney had an involvement with the construction.   Galbraith v. Inglese, App. 4 Dist., 402 So.2d 574 (1981). 

 6. Good faith--In general  

 Opposing party was not entitled to attorney fees for frivolous case based on litigant's good-faith motion to disqualify attorney based on conflict of interest in property dispute, where opposing party hired attorney that had been previously consulted about property at issue by litigant, although litigant had contacted attorney regarding another issue pertaining to property, and litigant had disclosed confidential information regarding property.   Rodell v. Narson, App. 3 Dist., 706 So.2d 392 (1998). 

 Attorneys for ice cream stand located in shopping mall, who had asserted claim on behalf of stand against mall owner, grocery store, and ice cream manufacturer whose goods were sold in grocery store for which no reasonable basis existed, was not entitled to protection of good faith exception of statute allowing award of attorney fees to prevailing party in frivolous action following voluntary dismissal of claims; attorneys acted both unreasonably and unprofessionally in attempting to create cause of action where none existed, and personally interlineated in allegation in complaint while knowing that it was unsupportable in attempt to avoid dismissal.   Berman & Feldman v. Winn Dixie, Inc., App. 4 Dist., 684 So.2d 320 (1996). 

 Filing lawsuit against parent without knowledge of any facts that would make parent responsible for child's conduct warranted imposition of attorney fees under frivolous litigation statute.   Sykes v. St. Andrews School, App. 4 Dist., 625 So.2d 1317 (1993). 

 Attorney fees must be assessed against counsel as provided by statute governing fees award against plaintiff's counsel for lack of justiciable issue unless attorney can show good faith.   Horticultural Enterprises v. Plantas Decorativas, LTDA, App. 5 Dist., 623 So.2d 821 (1993). 

 Putative father, who obtained ruling in paternity proceeding that he was not child's father, was not entitled to recover attorney fees under this section where Department of Health and Rehabilitative Services brought action in good- faith reliance on information provided by mother, which, at time Department brought action, indicated there were justiciable issues of law and fact, and putative father admitted to sexual relations with mother during critical time period.   Richardson v. Helms, App. 2 Dist., 502 So.2d 1372 (1987). 

 Attorney fee award of $4,000 entered against mortgagees who unsuccessfully sought to foreclose a purchase money mortgage against the parties who acquired the subject property from the original mortgagors was improper, since proof of fabrication of one mortgagee's testimony was not overwhelming, and record did not reflect recklessness and gullibility on the part of mortgagees' attorneys in asserting the claim.   Snow v. Rosse, App. 4 Dist., 455 So.2d 615 (1984). 

 Any concern as to alleged lack of good faith and attendant delay caused by joint tort-feasor challenging settlement and release of another tort-feasor may be subject to separate inquiry under this section providing for taxation of attorney fees.   Concrete Sciences, Inc. v. Bassett, App. 4 Dist., 449 So.2d 300 (1984). 

 7. ---- Changes in law, good faith  

 Party's good faith efforts to change existing law do not render action  "frivolous" for purposes of award of attorney fees.   Carnival Leisure Industries, Ltd. v. Holzman, App. 4 Dist., 660 So.2d 410 (1995). 

 Creditor possessed good faith, soundly-based and unaddressed argument that Florida's public policy regarding enforcement of foreign gambling debts had changed, in light of voter approval of statewide lottery, and thus was not subject to award of attorney fees, where, when complaint was filed, a trial court had already ruled in creditor's favor in a similar suit, and appellate courts, which ultimately ruled against creditor, had not yet addressed the issue.   Carnival Leisure Industries, Ltd. v. Holzman, App. 4 Dist., 660 So.2d 410 (1995). 

 Award of prevailing party attorney fees is not appropriate, on theory that losing party has failed to raise any justiciable issue, if losing party engaged in good faith, soundly based, nonfrivolous, but unsuccessful attempt to change existing rule of law.   Carnival Leisure Industries Ltd. v. Arviv, App. 3 Dist., 655 So.2d 177 (1995). 

 Award of attorney fees pursuant to statute authorizing such award where court finds complete absence of justiciable issue raised by complaint is inappropriate when party makes a good-faith effort to change an existing rule of law.   Cook v. Cook, App. 2 Dist., 602 So.2d 644 (1992). 

 It was error to assess attorney fees against attorney for unsuccessful plaintiff where plaintiff was engaged in a good faith, soundly based, nonfrivolous, but unsuccessful, attempt to change an existing rule of law.  Muckerman v. Burris, App. 3 Dist., 553 So.2d 1300 (1989), review denied  567 So.2d 435. 

 Although, at time negligence suit was filed, law was settled that one on whom municipal ordinance imposes duty to maintain sidewalk is not liable to member of public whose personal injury is caused by failure to properly maintain and repair the sidewalk, plaintiffs' negligence complaint against owner of property abutting public sidewalk nonetheless constituted reasonable good faith effort to effect a change in the law, and plaintiffs were not subject to attorney's fees as sanction for filing frivolous lawsuit.   Jones v. Charles, App. 4 Dist., 518 So.2d 445 (1988). 

 A party who asserts an obviously good-faith, soundly based, and nonfrivolous attempt to change an existing rule of law and loses is not subject to attorney fees under this section permitting the award of reasonable attorney's fee to the prevailing party in any civil action in which the court finds there was complete absence of justifiable issue of either law of fact raised by the losing party.   Parkway General Hospital, Inc. v. Stern, App. 3 Dist., 400 So.2d 166 (1981). 

 8. ---- Lack of evidence, good faith  

 Prevailing defendants were entitled to award of reasonable attorney fees, where there was not a scintilla of evidence to support plaintiffs' allegations against defendants.   Moral Majority, Inc. v. Broward County Chapter of Nat. Organization for Women, Inc., App. 4 Dist., 606 So.2d 630 (1992). 

 Issue of vendor's liability for failure to comply with contract for sale of home was "frivolous" where, after purchaser made a prima facie case, vendor called no witnesses in her own behalf, and nominally attempted to create issue by cross examination of purchaser's witness.   Hernandez v. Leiva, App. 3 Dist., 391 So.2d 292 (1980). 

 9. Technical errors  

 Award of attorney's fees could not be grounded on technical error, such as error in party's name in complaint or attempt to correct error.   Disposall Inc. v. Wilson, App. 5 Dist., 547 So.2d 1299 (1989). 

 10. Errors revealed by own files  

 Bringing of mortgage foreclosure suit against owner of properties that, as bank's files would have revealed, should have been excluded from suit, warranted award of attorney fees.   Ensign Bank, F.S.B. v. South Florida Warehousing II, App. 4 Dist., 582 So.2d 165 (1991). 

 11. Sham pleadings  

 Law firm's pleading against client, which had been represented by attorney which left law firm, for account stated was not a sham pleading given testimony that attorney who left firm marked prebills in a manner indicating that client would be billed for those services at a later time and, therefore, trial court erred in entering an order striking complaint as a sham and entering judgment for attorney fees and costs against law firm.   Sargent, Repka, Covert, Steen & Zimmet, P.A. v. HAMC Industries, Inc., App. 2 Dist., 597 So.2d 427 (1992). 

 Mere granting of motion to strike sham pleading does not automatically entitle moving party to award of attorney's fees.   Wood v. Price, App. 2 Dist., 546 So.2d 88 (1989), review denied  553 So.2d 1166. 

 Attorney was entitled to award of attorney's fees, due to counterclaim which accused attorney of malicious prosecution and violation of constitutional rights of defendant being sued by attorney's client where granting of attorney's motion to strike pleading as sham resulted in dismissal of action.  Wood v. Price, App. 2 Dist., 546 So.2d 88 (1989), review denied  553 So.2d 1166. 

 12. Novel claims  

 With regard to imposition of attorney fees against plaintiffs on grounds of frivolous complaint, District Court of Appeal should not impose a penalty on party who attempts to raise novel questions of law or who, in good faith, attempts to move the law in a slightly different direction.   Builders Shoring and Scaffolding v. King, App. 5 Dist., 453 So.2d 534 (1984). 

 13. Partial frivolity  

 Even if portion of lawsuit is frivolous, award of attorney fees is not appropriate as sanction against plaintiffs as long as complaint alleges some judicial issue.   Huie v. Dent & Cook, P.A., App. 2 Dist., 635 So.2d 111 (1994). 

 Attorneys' fees could not be awarded to prevailing party in action to recover easement, where it was determined that only one of three counts was frivolous.   Barber v. Oakhills Estates Partnership, App. 2 Dist., 583 So.2d 1114 (1991). 

 Costs could not be awarded to property owner for successfully challenging ad valorem tax assessment, though most of tax collector's defenses were totally without merit, where trial court found at least some merit to one phase of tax collector's defense.   Schultz v. Lurie, App. 2 Dist., 512 So.2d 1003 (1987), review denied  520 So.2d 586. 

 Presence of justiciable issue precluded award of attorney fees, notwithstanding finding that substantial portion of suit was meritless.  Muckenfuss v. Deltona Corp., 508 So.2d 340 (1987). 

 Third-party complaint was not so frivolous as to warrant imposition of attorney fees against third-party plaintiffs under this section, even though position asserted by the plaintiffs was erroneous on the merits, where at least some of the counts asserted by the plaintiffs were arguable.   Builders Shoring and Scaffolding v. King, App. 5 Dist., 453 So.2d 534 (1984). 

 14. Justiciable issues--In general  

 Reversal of district court order dismissing equitable claims in action arising out of alleged joint venture agreement for bidding on real estate owned by oil company did not warrant award of attorney fees under this section providing for reasonable attorney fee award to prevailing party incivil action;  justiciable issues of both law and fact remained.   Browning v. Peyton, C.A.11 (Fla.) 1990, 918 F.2d 1516. 

 County sheriff and lieutenant who prevailed on arrestee's civil rights claim were entitled to award of attorney fees incurred after they made offer of judgment under offer of judgment rule, rather than all the fees they incurred in the action; case was not totally without justiciable issues of fact, although court ultimately found, in addressing summary judgment motion, that there was no dispute as to material fact on which decision to arrest was made.   Smith v. Vaughn, M.D.Fla.1997, 171 F.R.D. 323. 

 In assessing attorneys' fees under statute governing sanctions for raising unsupported claims or defenses, the trial court must find that there was a complete absence of justiciable issue of either law or fact raised by the party below.   Russo & Baker, P.A. v. Fernandez, App. 3 Dist., 752 So.2d 716 (2000). 

 Former husband's complaint to domesticate a foreign divorce judgment and increase former wife's child support obligation following her move to the state, her remarriage, and her employment in family business was not frivolous and, therefore, did not entitle the former wife to $1,500 in attorney fees; the former husband was entitled to registration of the judgment, and the complaint raised justiciable issues.   State, Dept. of Revenue ex rel. Skalniak v. Dey, App. 1 Dist., 737 So.2d 635 (1999). 

 Subrogation action by car lessor's insurer against lessee's employer entitled the employer to attorney fees since the lessee did not begin working for the employer until after the car rental and collision and the insurer knew this when it filed suit.   Indemnity Ins. Co. of North America v. Chambers, App. 4 Dist., 732 So.2d 1141 (1999). 

 On former husband's petition to modify dissolution decree, award of attorney fees to former wife was improper, since there was no complete absence of justiciable issue of either law or fact concerning husband's petition as pled or tried; although trial court found that husband had filed modification petition primarily for purpose of re-establishing relationship with former wife, and that parties' child experienced problems due to husband, there was insufficient evidence in record to support such findings.   Depadova v. Depadova, App. 5 Dist., 717 So.2d 147 (1998). 

 Although decedent's daughter's unsuccessful action, challenging actions taken by administratrix of decedent's estate, warranted assessment of attorney fees in favor of estate against daughter's interest in estate, under statute governing attorney fee awards in probate proceedings, daughter's action was not so bereft of basis in law as to warrant assessment of fees against her personally under rule permitting court to assess reasonable attorney's fees against losing party if there is complete absence of justiciable issue of law or fact.   Williams v. King, App. 5 Dist., 711 So.2d 1285 (1998), rehearing denied. 

 As a matter of law, costs and fees may not be awarded against a defaulting party in civil litigation on the ground that there was a complete absence of justiciable issue of either fact or law raised by the complaint or defense of the losing party; however, there may be an exception to this rule when the defaulting party's absence impedes the opposing party and the court's disposition of the matter.   State, Dept. of Highway Safety and Motor Vehicles v. Salter, App. 2 Dist., 710 So.2d 1039 (1998). 

 On certiorari petition to circuit court for review of hearing officer's decision to suspend motorist's driving privileges, motorist was not entitled to award of costs and attorney fees, on ground that there was a complete absence of justiciable issue of either law or fact, after Department of HighwaySafety and Motor Vehicles announced that it would not contest motorist's application for relief; Department, presumably aware that hearing officer's determination was indefensible, chose not to defend order, thereby saving motorist and circuit court the time that would have been expended in litigation.   State, Dept. of Highway Safety and Motor Vehicles v. Salter, App. 2 Dist., 710 So.2d  1039 (1998). 

 Merely losing, either on pleadings or by summary judgment, is not sufficient basis to permit award of attorney's fees to opposing party on theory that losing party failed to raise any justiciable issue.   Davis v. Christmas, App. 3 Dist., 705 So.2d 38 (1997), rehearing denied. 

 In awarding attorney fees under court costs chapter, court must find complete absence of justiciable issue of law or fact raised by losing party.  Fernandez v. Chiro Risk Management, Inc., App. 2 Dist., 700 So.2d 65 (1997), rehearing denied. 

 Order assessing attorney fees under court costs chapter without a finding of complete absence of justiciable issue of law or fact raised by losing party is technically deficient and must be reversed.   Fernandez v. Chiro Risk Management, Inc., App. 2 Dist., 700 So.2d 65 (1997), rehearing denied. 

 Broker's suit to obtain commission for sale of ranch lacked justiciable issue of law or fact, thus warranting award of attorney fees against broker's attorneys, where commission agreement calling for sale of ranch to one of three agencies was cancelled, ranch was not sold to any agency, ranch was sold to subsidiary of entertainment company to use for wetland mitigation purposes, contact to company was not made until 18 months after termination of commission agreement, and there was no evidence of, nor allegation that, broker introduced former principals of ranch to anyone associated with company.   Whitehead v. Dreyer, App. 5 Dist., 698 So.2d 1278 (1997), rehearing denied. 

 Attorney fees award to prevailing party is authorized in any civil action in which court finds that there was complete absence of justiciable issue of either law or fact raised by complaint.   Young v. Ganese Dharamdass, App. 4 Dist., 695 So.2d 828 (1997). 

 Just because party prevails on motion for summary judgment does not necessarily mean that action was frivolous for purposes of awarding attorney fees to prevailing party pursuant to statute governing such awards when there was complete absence of justiciable issue of either law or fact.   Chaiken v. Suchman, App. 3 Dist., 694 So.2d 115 (1997). 

 After trial court granted summary judgment in favor of alleged partner in real estate venture in other partners' action for breach of fiduciary duty because plaintiffs did not have direct proof that he was a partner, award of attorney fees was not warranted on grounds complaint did not raise justiciable issue of either law or fact, where plaintiffs offered testimony that, due to alleged partner's actions and prior dealings, they believed he was a partner.  Chaiken v. Suchman, App. 3 Dist., 694 So.2d 115 (1997). 

 Attorney fees should be awarded pursuant to statute to prevailing party based on complete absence of justiciable issue of law or fact when action is so clearly devoid of merit both on facts and law as to be completely untenable; before award of attorney fees may be made, trial court must find that position advanced by losing party was virtually frivolous, and each finding must be based upon substantial competent evidence presented to court.   Berman & Feldman v. Winn Dixie, Inc., App. 4 Dist., 684 So.2d 320 (1996). 

 Action in which operator of ice cream stand who leased space in shopping center sought restraining order and damages after supermarket in mall installed ice cream freezer was so devoid of merit on both law and facts as to be completely untenable and warranted award of attorney fees to supermarket and ice cream company after action was voluntarily dismissed; no basis existed for stand operator's contention that noncompete clause of his lease had been violated, as principal of stand operator admitted in deposition that he knew that store's principal business was not sale of ice cream.   Berman & Feldman v. Winn Dixie, Inc., App. 4 Dist., 684 So.2d 320 (1996). 

 Filing claim in inappropriate forum does not support finding that claim is void of any justiciable issues such that award of attorney fees is permitted.  Westwood Community Two Ass'n, Inc. v. Lewis, App. 4 Dist., 662 So.2d 1011 (1995). 

 In order to find complete absence of justiciable issue so as to warrant award of attorney fees, suit or defense must be so clearly devoid of merit both on the facts and the law as to be completely untenable.   Carnival Leisure Industries, Ltd. v. Holzman, App. 4 Dist., 660 So.2d 410 (1995). 

 Where party is successful in lower court, claim is justiciable as a matter of law and party is not subject to liability for attorney fees based on complete absence of justiciable issue, even though party is unsuccessful on appeal.  Carnival Leisure Industries, Ltd. v. Holzman, App. 4 Dist., 660 So.2d 410 (1995). 

 Awarding attorney fees under statute providing for division and payment of prevailing party's fees between losing party and losing party's attorney was error when action presented justiciable issue of law and fact.   Henshall v. Lowe, App. 2 Dist., 657 So.2d 6 (1995), rehearing denied. 

 Merely losing, either on pleadings or by summary judgment, is not sufficient basis to permit award of attorney fees to opposing party on theory that losing party failed to raise any justiciable issue.   Carnival Leisure Industries Ltd. v. Arviv, App. 3 Dist., 655 So.2d 177 (1995). 

 Normally attorney fees will not be awarded to prevailing party unless pleading reveals total or absolute lack of justiciable issue, which is tantamount to finding that action is frivolous and so clearly devoid of merit both on facts and law as to be completely untenable.   Bay Financial Sav. Bank, F.S.B. v. Hook, App. 2 Dist., 648 So.2d 305 (1995). 

 Filing of law suit that is not justiciable on its face offers appropriate setting for fullfilment of attorney fee statute's purpose to deter misuse of judicial system.   Bay Financial Sav. Bank, F.S.B. v. Hook, App. 2 Dist., 648 So.2d 305 (1995). 

 Award of attorney fees to prevailing party for action in which there is a complete absence of justiciable issue raised by the opposing party is not appropriate unless the court finds a total or absolute lack of justiciable issue, which is tantamount to a finding that the action was frivolous and so clearly devoid of merit on both the facts and the laws to be completely untenable.   Remova Pool Fence Co. v. Roth, App. 4 Dist., 647 So.2d 1022 (1994). 

 Determination that there was a total or absolute lack of justiciable issue, warranting award of attorney fees, must be made as to the entire action, and the fact that a portion of the action is frivolous does not justify an award.  Remova Pool Fence Co. v. Roth, App. 4 Dist., 647 So.2d 1022 (1994). 

 Prevailing party was not entitled to attorney fees where record did not reveal complete absence of justiciable issue of either law or fact raised by losing party, or that attempt to create controversy was frivolous.   Cossio v. World Sav. and Loan Ass'n, App. 3 Dist., 619 So.2d 402 (1993). 

 Court cannot award attorney fees under statute authorizing such award where court finds there was a complete absence of a justiciable issue of either law or fact raised by complaint unless there is a total and absolute lack of a justiciable issue.   Cook v. Cook, App. 2 Dist., 602 So.2d 644 (1992). 

 Total or absolute lack of justiciable issue is tantamount to finding that action is frivolous;  that is, to be frivolous suit must be so clearly devoid of merit both on facts and law as to be completely untenable.   Lambert v. Nelson, App. 1 Dist., 573 So.2d 54 (1990). 

 Defense to claim for payment for automotive parts was not so clearly devoid of merit as to be completely untenable and warrant an award of attorney fees.  Horacio O. Ferrea North American Div., Inc. v. Moroso Performance Products, Inc., App. 4 Dist., 553 So.2d 336 (1989). 

 Attorney fees could not be awarded for frivolous action where there were factual issues upon which lawsuit was based.   Maryland Cas. Ins. Co. v. Semmer Elec., Inc., App. 2 Dist., 535 So.2d 670 (1988). 

 Award of attorney fees was improper where record did not demonstrate complete absence of justiciable issue of law or fact raised by the losing party.  Fireman's Fund Ins. Companies v. Rojas, App. 3 Dist., 447 So.2d 1023 (1984). 

 Defendant's failure to answer was an insufficient basis for trial court's award to plaintiff of attorney fees under this section providing that court shall award reasonable attorney fee to prevailing party in any civil action in which court finds that there was a complete absence of judicial issue of either law or facts raised by the losing party.   Fritillary Holdings, Inc. v. Pat  and Mae's Danceland Club, Inc., App. 4 Dist., 443 So.2d 506 (1984). 

 Landowner's complaint against surveyor stated a cause of action and, thus, it was improper, without going beyond the pleadings, to award attorney fees under this section to the surveyor on ground that it was a frivolous lawsuit.  Vogel v. Allen, App. 5 Dist., 443 So.2d 368 (1983). 

 There being issues of fact which, although ultimately resolved against appellants, were manifestly justiciable, award of attorneys' fees against appellants was totally unwarranted under this section.   Cisneros v. Tarafa, App. 3 Dist., 418 So.2d 338 (1982). 

 Under this section providing for award of attorneys' fees to prevailing party in any civil action in which court finds there was complete absence of any justiciable issue of law or fact raised by losing party, touchstone to award is justified determination that action was so clearly devoid of merit, both on facts and law, as to render action frivolous.   Greenberg v. Manor Pines Realty Corp., App. 4 Dist., 414 So.2d 260 (1982). 

 Under this section providing that trial court shall award reasonable attorney fees to prevailing party in any civil action in which court finds that there was complete absence of justiciable issue of either law or fact raised by losing party, party sued should not be tempted to offer defense where otherwise one would not be appropriate, on theory that, since attorney fees can be assessed whether case is defended or not, nothing will be lost by presenting a defense, however lacking in merit it might be.   Castaway Lounge of Bay County, Inc. v. Reid, App. 1 Dist., 411 So.2d 282 (1982). 

 Where plaintiff did not and could not ever allege a justiciable issue, trial court should have awarded defendant its attorney fees.   P. J. Constructors, Inc. v. Carter Elec. Co., App. 5 Dist., 410 So.2d 536 (1982). 

 Trial court's finding of complete lack of justiciable issue within purview of this section governing award of attorney fees is justified where attempt to create controversy is frivolous.   Whitten v. Progressive Cas. Ins. Co., 410 So.2d 501 (1982). 

 Where sufficient justiciable issues of law and fact are presented to avoid established judicially "frivolous" standard, this section authorizing award of attorney fees to prevailing party in any civil action in which court finds there was complete absence of justiciable issue of either law or fact raised by losing party was not applicable.   Trexler v. Fiat Motor Co., App. 5 Dist.,  400 So.2d 1320 (1981). 

 An award of attorney fees under this section requiring that in a civil action attorney fees be awarded to prevailing party if the court determines that there was a complete absence of a justiciable issue raised by the opposing party is proper only where the action is so clearly devoid of merit on both the facts and the law as to be completely untenable.   Appenfeldt v. Quinn, App. 2 Dist., 399 So.2d 1026 (1981). 

 Award of attorney fees under this section requiring that in a civil action attorney fees be awarded to prevailing party if court determines there was a complete absence of a justiciable issue raised by opposing party was improper in view of fact that action was not so clearly devoid of merit both on the facts and the law as to be completely untenable.   Appenfeldt v. Quinn, App. 2 Dist., 399 So.2d 1026 (1981). 

 Attorney fee, pursuant to this section authorizing an award of attorney fees to prevailing party if there has been a complete absence of a justiciable issue, is appropriate only if the trial court finds that there was a complete absence of a justiciable issue.   Allen v. Dutton's Estate, App. 5 Dist., 394 So.2d 132 (1980), review denied  402 So.2d 609. 

 Under this section providing that court shall award reasonable attorney's fees to prevailing party in any civil action in which court finds a "complete absence of a justiciable issue," "complete absence of a justiciable issue" is equivalent of frivolousness.   T. I. E. Communications, Inc. v. Toyota Motors Center, Inc., App. 3 Dist., 391 So.2d 697 (1980). 

 15. ---- Time of justiciable issues  

 In order to support award of attorney fees under statute providing for award for frivolous actions, action must be frivolous from its inception.   Simkins Industries, Inc. v. Lawyers Title Ins. Corp., App. 3 Dist., 696 So.2d 384 (1997), rehearing denied. 

 Fact that title insurer and agent prevailed on limitations defense to insured's suit did not render suit frivolous from its inception, so as to support award of attorney fees where issue had existed at outset of litigation as to when cause of action accrued--upon title insurer's issuance of amended commitment or upon city's commencement of foreclosure proceedings.   Simkins Industries, Inc. v. Lawyers Title Ins. Corp., App. 3 Dist., 696 So.2d 384 (1997), rehearing denied. 

 Attorney fees could not be awarded on ground that action, although not initially frivolous, became frivolous after certain point in case.  Marexcelso Compania Naviera, S.A. v. Florida Nat. Bank, App. 4 Dist., 533 So.2d 805 (1988), review denied  544 So.2d 200. 

 In order to determine whether prevailing party is entitled to attorney fees under this section, frivolousness of claim or defense by opposing party is to be judged and determined as of time it is initially presented, and if it can pass muster at that point, subsequent developments which render claim or defense to be without justiciable issue in law or fact should not subject losing party to obligation for opponent's attorney's fees.   Schwartz v. W-K Partners, App. 5 Dist., 530 So.2d 456 (1988). 

 Events during course of a lawsuit which reveal litigation is not sustainable do not necessarily convert a case into one in which is frivolous to allow award of attorney fees.   Greater Clearwater Chamber of Commerce, Inc. v. Modern Graphic Arts, Inc., App. 2 Dist., 464 So.2d 594 (1985). 

 Plaintiff's claim that defendant planned to erect office building partly on plaintiff's property was not baseless when initiated, and therefore, defendant was not entitled to an award of attorney fees under this section whose purpose is to discourage baseless claims, even from point in course of litigation, after defendant filed answer and plaintiff became aware that defendant no longer intended to erect office building astride boundary line between plaintiff's property and defendant's property, at which plaintiff became aware that no justiciable issue of law or fact remained to be litigated.   Klein v. Layne, Inc. of Florida, App. 4 Dist., 453 So.2d 203 (1984). 

 Plaintiff who initiates an action which presents a justiciable issue of law or fact is not subject to being assessed with attorney fee under this section whose purpose is to discourage baseless claims, even though, at some point in course of litigation prior to final disposition, the action becomes no longer sustainable on either law or facts.   Klein v. Layne, Inc. of Florida, App. 4 Dist., 453 So.2d 203 (1984). 

 As bearing upon award of attorney fees, pursuant to this section, claim did not initially appear baseless, and plaintiffs' time table for voluntary dismissal was not inordinately drawn out in light of circumstances, including error as to identification of party and fact that plaintiffs' copy of order granting plaintiffs' attorney's motion to withdraw was misaddressed, and award of attorney fees to defendants was accordingly unwarranted.   Stevenson v.  Rutherford, App. 4 Dist., 440 So.2d 28 (1983). 

 16. ---- Standing, justiciable issues  

 Award of attorney fees to defendant in action seeking to open temporarily closed public boat ramp was warranted, where lawsuit presented no justiciable issue of law or fact inasmuch as there was no way that plaintiffs could have ever shown standing to bring lawsuit or could otherwise succeed on merits.  Tiedeman v. City of Miami, App. 3 Dist., 529 So.2d 1266 (1988). 

 Prevailing party on motion to dismiss for failure to state cause of action was not entitled to attorney fees under this section governing award of such fees in civil action, since there was originally a justiciable controversy as to litigant's standing, and cause of action was not a sham.   Sepner v. Village of Royal Palm Beach, App. 4 Dist., 444 So.2d 68 (1984). 

 17. ---- Limitations, justiciable issues  

 Successive suit filed by insurer to collect unpaid premiums, long after statute of limitations had run, was so "devoid of merit" and "frivolous" as to warrant award of attorney fees.   Home Indem., Inc. v. Floyd Beck Trucking,  Inc., App. 5 Dist., 533 So.2d 317 (1988). 

 18. ---- Immunity, justiciable issues  

 Physician who examined criminal defendant's daughter in course of sexual battery prosecution was entitled to recover attorney fees in criminal defendant's subsequent medical malpractice action, from which physician was absolutely immune;  medical malpractice action should never have been filed, because there was complete absence of any justiciable issue of either law or fact.   Boczar v. Glendening, App. 2 Dist., 555 So.2d 1286 (1990). 

 19. ---- Res judicata, justiciable issues  

 Award of attorney's fees to defendant was proper under Florida statute  [ West's F.S.A. § 57.105] providing for such award where there was a complete absence of a justiciable issue of either law or fact raised by losing party, considering plaintiff's concession that its claim could have been litigated in prior suit and its attempt voluntarily to dismiss case when res judicata defense was raised.   Interstate Pipe Maintenance, Inc. v. FMC Corp., C.A.11 (Fla.)1985, 775 F.2d 1495. 

 Complaint alleging breach of settlement agreement was merely attempt to relitigate issues raised in postjudgment proceedings in underlying litigation and, thus, defense was entitled to attorney fees after prevailing on affirmative defense of res judicata.   Olson v. Potter, App. 2 Dist., 650 So.2d 635 (1995), rehearing denied. 

 Trial court in conversion action brought by former husband against former wife abused its discretion in awarding attorney fees to former wife based upon finding that former husband's claim was frivolous;  although trial court held in its order that doctrine of interspousal tort immunity barred conversion claim, and that doctrine of res judicata precluded action because claim could have been raised in dissolution proceedings, former husband's counsel filed action in a good-faith effort to change the law regarding doctrine of interspousal immunity, and it was arguable whether res judicata barred claim.  Cook v. Cook, App. 2 Dist., 602 So.2d 644 (1992). 

 20. ---- Collateral estoppel, justiciable issues  

 There was not such complete absence of justiciable issue as to two defendants, such as would warrant granting attorney fees, merely because result of prior arbitration of plaintiffs' claim against third defendant was adverse to plaintiffs;  two defendants were not parties to arbitration proceeding, and plaintiffs' attempt to seek judicial determination of their liability was not frivolous, notwithstanding availability to them of defense of collateral estoppel arising from result reached in arbitration.   Hirtreiter v. Donovan, App. 2 Dist., 594 So.2d 342 (1992). 

 Where plaintiff was attempting to relitigate in state courts identical issues which had been resolved, adverse to him, in the federal courts, he did not plead any justiciable issue of law, and thus trial court was correct in granting defendants' petition for attorney fees.   O'Brien v. Brickell Townhouse, Inc., App. 3 Dist., 457 So.2d 1123 (1984). 

 Finding that partner was merely attempting to relitigate issue submitted to arbitration was not sufficient to satisfy required finding, essential to liability under this section awarding attorneys' fees, that there was complete absence of justiciable issue of either law or facts raised by losing party.  Harris v. Haught, App. 1 Dist., 435 So.2d 926 (1983). 

 21. ---- Duplicative actions, justiciable issues  

 Statute creating general right in prevailing party for costs following judgment as matter of course could be used to support attorney's fee award to former husband for enforcement action brought by Department of Health and Rehabilitative Services, where the action was duplicative of mother's earlier proceeding.   Department of Health& Rehabilitative Services of State of Fla. v. Crossdale, App. 4 Dist., 585 So.2d 481 (1991). 

 22. ---- Counterclaims, justiciable issues  

 In law firm's suit against client for attorney fees due, client's legal malpractice counterclaim failed to raise justiciable issues of either law or fact and law firm was properly awarded attorney fees pursuant to statute.  Pena v. Britton, Cohen, Cassell, Kaufman & Schantz, P.A., App. 3 Dist., 595 So.2d 1095 (1992). 

 23. ---- Fee claims, justiciable issues  

 City council members who were entitled to reimbursement from city for attorney fees incurred in challenging recall election and defending federal civil rights action were not entitled to fees incurred in their efforts to collect those fees under this section authorizing such award in connection with claims that do not raise justiciable issue;  city's defense of council member's claim for fees did not completely lack justiciable issue of law or fact.   Thornber v. City of Ft. Walton Beach, 568 So.2d 914 (1990). 

 24. Discovery resolving issues  

 Attorney's fees would not be awarded against plaintiff for bringing action against elevator companies arising out of elevator accident, even though discovery revealed that neither company was involved in the accident;  in initial pleadings stages and until it was established to contrary through affidavits filed in record, there was sufficient indication that the companies were involved in the accident, and fact that discovery revealed that neither company was involved did not constitute sufficient basis for award of attorney's fees.   Mitchell v. Schindler Haughton Elevator Co., App. 3 Dist., 587 So.2d 636 (1991). 

 Where until issues were resolved by discovery there were justiciable issues as to whether plaintiff's husband qualified as insured under policy definition and whether administrator was authorized to pay or deny claims under policy, fact that issues were in due course established adversely to plaintiff's assertions did not alone invoke operation of this section authorizing award of attorneys' fees to prevailing party where there is absence of justiciable issue of either law or fact.   Greenberg v. Manor Pines Realty Corp., App. 4 Dist., 414 So.2d 260 (1982). 

 25. Admissions by party  

 That motorist who brought negligence action against driver who rear-ended him admitted in his deposition that he did not think driver was at fault did not render his action against driver frivolous for purposes of award of attorney fees.   Rojas v. Drake, App. 2 Dist., 569 So.2d 859 (1990). 

 Plaintiff's admission that it filed suit for a fee contrary to its own oral agreement which induced the listing contract sufficiently characterized the action as a frivolous one and therefore this section mandated that attorney fees be assessed against it.   Quinlivan v. United Business Investments, Inc., App. 5 Dist., 420 So.2d 329 (1982). 

 26. Contradicting prior testimony  

 Third-party plaintiff's initiating of litigation against third-party defendant was at best frivolous, entitling third-party defendant to award of attorney fees;  third-party plaintiff tried to create issue of material fact precluding summary judgment by maintaining position contradicting plaintiff's testimony in previous, related suit.   Freixas v. Buena Vista Lakes Condominium Ass'n, App. 3 Dist., 559 So.2d 1184 (1990). 

 27. Failure to discharge party  

 It is conceivable that after party initially states a justiciable claim or defense and it later becomes evident that other party should be discharged, failure to discharge could subject losing party to payment of attorney fees pursuant to this section;  disagreeing with  Klein v. Layne, Inc. of Florida, 453 So.2d 203.   Wall v. Department of Transp. of State of Fla., App. 2 Dist., 455 So.2d 1138 (1984). 

 Defendant was entitled to attorney fees, pursuant to this section, due to complete absence of a justiciable issue of fact or law, where plaintiffs knew defendant was not a party to contract which was basis of their lawsuit long before they deposed defendant, admitted they had intended to sue defendant's father, and acknowledged the problem when they served defendant's father with a subpoena.   Keen v. Bernardo, App. 2 Dist., 452 So.2d 1133 (1984). 

 28. Criminal cases  

 Neither this section which provides for award of reasonable attorney fee to prevailing party in any civil action nor  Appellate Procedure Rule 9.400 which contains no authorization for assessment of attorney fee in criminal case, authorizes District Court of Appeal to assess attorney fees against the State for appellate proceedings in a criminal case.   State v. LoChiatto, App. 4 Dist., 381 So.2d 245 (1979). 

 Allowance of $250 as costs for expert witness and allowance of interest on sum awarded as sanction against State for interference with taking of witness' deposition were unauthorized and had to be quashed along with award of attorney fees to defendant, which award was not authorized since this section and  Appellate Procedure Rule 9.400 pertain only to civil cases.   State v. LoChiatto, App. 4 Dist., 381 So.2d 245 (1979). 

 29. Federal actions  

 Attorney fees could be sought, in federal district court, under this section authorizing such an award upon finding of complete absence of justiciable issue.   Capital Factors, Inc. v. Heller Financial, Inc., S.D.Fla.1989, 712 F.Supp. 908. 

 30. Contract actions--In general  

 Nondischargeability proceeding brought by judgment creditor against Chapter 7 debtor was not "contract case" within meaning of Florida statute permitting award of attorney fees pursuant to provision of contract allowing it fees, and thus, mutuality of remedy provisions of such statute did not apply in nondischargeability proceeding.   In re Maestrelli, Bkrtcy.M.D.Fla.1994, 172 B.R. 368. 

 Trial court properly awarded attorney fees to former client as prevailing party in action in which attorney sought charging lien against client, under statute giving court discretion to award attorney fees to prevailing party in any action, when it involved contract allowing recovery of fees, and party was required to take action to enforce contract, where parties had retainer agreement allowing for recovery of fees.   Rochlin v. Cunningham, App. 4 Dist., 739 So.2d 1215 (1999), rehearing denied, review denied. 

 Contracting party was not entitled to attorney fees in dispute involving contract providing for prevailing party fees, in light of determination that contract failed as result of fault of both contracting parties.   KCIN, Inc.  v. Canpro Investments, Ltd., App. 2 Dist., 675 So.2d 222 (1996). 

 Award of attorneys fee to purchasers challenging enforceability of purchase contract was not warranted, since purchasers were only potential buyers of condominium unit, not unit owners, and there was not complete lack of justiciable issue before a trial court.   Terraces of Boca Associates v. Gladstein, App. 4 Dist., 543 So.2d 1303 (1989). 

 Moving company's position in lawsuit brought against it for alleged breach of contract due to failure to deliver furniture, clothing and other household possessions on or before an agreed date was not so devoid of merit as to be frivolous;  therefore, plaintiff customers could not recover attorney fees under this section.   Trans-County Van Lines, Inc. v. Kronick, App. 5 Dist., 497 So.2d 923 (1986). 

 Vendor, who prevailed in action brought by real estate broker to collect broker's commission, was not entitled to attorney fees under this section in that although unsuccessful, broker had colorable, nonfrivolous claim for commission under oral listing agreement which constituted justiciable issue.  Keyes Co. v. Friedes, App. 3 Dist., 497 So.2d 916 (1986). 

 It was improper to award attorney fees where appellant's entitlement to a commission was not irrevocably tied to buyer's specific performance action, ambiguities as to when commission was earned required judicial construction of contract, and appellant's case, although unmeritorious, was not so wholly frivolous as to support an award of attorney fees for frivolous actions.  Keyes Co. v. Sherden, App. 4 Dist., 442 So.2d 427 (1983). 

 Although defense raised by assignee of contract of sale to claim for brokerage commission that he never adopted or expressly assumed obligations of brokerage commission agreement was, as matter of law, unavailing, defense was not so devoid of merit as to constitute frivolous defense justifying award of attorneys' fees, even though assignee knew his assignor had agreed to pay brokerage commission.   Cusick v. Condominium Marketing Consultants, Inc., App. 3 Dist., 434 So.2d 25 (1983), petition for review dismissed  436 So.2d 98. 

 Although bank obtained judgment against company which had provided bank with temporary secretary who filled out bank's checks and cashed them, bank was not entitled to award of attorney fees, where such were not provided for in contract between bank and company, no statutory claim for award was made and the defense that contract between the parties relieved company of losses caused by its employees which involved theft raised a justiciable legal argument.  Hartman Services, Inc. v. Southeast First Nat. Bank of Miami, App. 3 Dist., 399 So.2d 404 (1981). 

 Where purchaser did not attempt to explain omission of vendor's signature from contract for sale and purchase form, where purchaser's affidavits and depositions did not show that real estate salesman who did sign the form was authorized to bind vendor to sell real estate in question, or that he signed form as anything more than witness for purchaser, purchaser's claim that form which she and salesman signed was the written contract between the parties and that the contract was subscribed by salesman for vendor was totally lacking in a justiciable issue, either of law or fact, and therefore was frivolous;  trial court thus abused its discretion in refusing to award reasonable attorney fees to vendor.   White v. Montebello Corp., App. 5 Dist., 397 So.2d 326 (1981). 

 Although trial on liability of vendor for refusal to close contract for sale of home would never have occurred but for vendor's willful obstinancy to close based on frivolous issue, where separate trial on damages raised substantial issues of fact, order awarding attorney's fees under this section permitting award to prevailing party in civil action in which there is complete absence of justiciable issue raised by losing party, which made no allocation between issues of liability and damages, was improper.   Hernandez v. Leiva, App. 3 Dist., 391 So.2d 292 (1980). 

 31. ---- Promissory notes, contract actions  

 Mortgagors that were not individually liable for attorney fees pursuant to note and mortgagee could not recover fees if successful.   Suchman Corporate Park, Inc. v. Greenstein, App. 3 Dist., 600 So.2d 532 (1992), review denied  613 So.2d 4. 

 Attorney fees should not have been awarded in action on note, in light of justiciable issue with regard to right to acceleration.   Welt v. Love, App. 4 Dist., 546 So.2d 1147 (1989). 

 32. ---- Commissions, contract actions  

 Where there were justiciable issues raised by buyer in broker's action for commissions from earnest money deposit forfeited by defaulting purchaser, broker would not be entitled to award of attorneys' fees.   Schumacher v. Wellman, App. 4 Dist., 415 So.2d 120 (1982). 

 33. ---- Reformation or rescission, contract actions  

 Vendor's action for reformation or rescission of mortgage on grounds of mutual mistake against purchaser's purchaser was frivolous, for purpose of imposing attorney fees against vendor, where there was no evidence that purchaser's purchaser was aware of compound/simple interest problem in documents evidencing initial sale, and was thus anything other than bona fide purchaser for value.  Zibell v. Chan, App. 5 Dist., 535 So.2d 708 (1988). 

 34. Contract provisions--In general  

 Statute which permits award of attorney fees to prevailing party under contract entitling other party to attorney fees when required to take any action to enforce the contract renders bilateral a unilateral contractual clause for prevailing party attorney fees.   Indemnity Ins. Co. of North America v. Chambers, App. 4 Dist., 732 So.2d 1141 (1999). 

 In a voluntary dismissal, the trial court has jurisdiction to award attorney fees as costs to the prevailing party where authorized by a contract between the parties.   Indemnity Ins. Co. of North America v. Chambers, App. 4 Dist., 732 So.2d 1141 (1999). 

 In action for equitable subrogation, account parties responsible for reimbursing confirming bank, when it paid money on standby letters of credit issued to another bank, could not be held liable for attorney fees based on attorney fee provisions in contracts among the various defendants; plaintiffs were not parties to those contracts, and plaintiffs failed to establish basis for subrogation.   Stewart v. Tasnet, Inc., App. 2 Dist., 718 So.2d 820 (1998). 

 Attorney fee award is not required each time there is litigation involving contract providing for prevailing party fees.   KCIN, Inc. v. Canpro Investments, Ltd., App. 2 Dist., 675 So.2d 222 (1996). 

 Unit owner's suit against townhouse association based on denial of request for permission to install screening was action "with respect to the contract" within meaning of statute mandating that contractual attorney fee provisions be reciprocal obligations;  owner fulfilled his contractual duty under declaration of covenants and restrictions by submitting application for approval to architectural control committee, and association forced owner to file suit by arbitrarily refusing to approve plans where similar structures had been approved before.   Jakobi v. Kings Creek Village Townhouse Ass'n, Inc., App.  3 Dist., 665 So.2d 325 (1995). 

 Townhouse deed transfer to owner constituted novation of bylaws and declaration of covenants and restrictions as between master association, townhouse association, and owner such that owner could claim benefits of statute mandating that contractual attorney fee provisions be reciprocal obligations, even though bylaws and declaration originally came into being prior to effective date of statute.   Jakobi v. Kings Creek Village Townhouse Ass'n, Inc., App. 3 Dist., 665 So.2d 325 (1995). 

 Wife of hospital patient who was found to have signed assignment of benefits form as her husband's representative and was found not to have assumed thereby a responsibility for payment of hospital bill did not incur obligation to pay attorney fees under provision that signer would be responsible for reasonable attorney fees if suit was instituted to collect on hospital bill and there was therefore no basis to invoke compelled mutuality provision making hospital liable for wife's attorney fees when she prevailed in hospital's action to collect bill incurred by deceased husband.   Florida Medical Center, Inc. v. McCoy, App. 4 Dist., 657 So.2d 1248 (1995). 

 Defendant which prevailed on breach of contract action was not entitled to recover attorney fees under statute providing that if contract contains provision allowing attorney fees to party when he is required to take any action to enforce contract, court may also allow reasonable attorney fees to the other party when that party prevails in action with respect to contract, where trial court determined that no contract had come into existence and thus there could be no award of attorney fees to any party.   County Waste, Inc. v. Public Storage Management, Inc., App. 3 Dist., 582 So.2d 87 (1991). 

 Award of attorney fees following voluntary dismissal of third-party complaint could not be based on contract theory, where third-party claim was based on tort and there was no "prevailing party" fee agreement between the parties.  Dalia v. Duda, App. 3 Dist., 576 So.2d 868 (1991), on subsequent appeal  605 So.2d 1281, opinion revised and superseded  605 So.2d 1282. 

 35. ---- Mutuality, contract provisions  

 Under Florida law, debtor was entitled to attorney fees as prevailing party in dischargeability action commenced by creditor, where, under terms of business loan guaranty, creditor would have been entitled to attorney fees had it prevailed.   In re Eckert, Bkrtcy.S.D.Fla.1998, 221 B.R. 40. 

 Contractor could not recover attorney fees in its breach of contract action against Florida Department of Transportation (FDOT), despite provisions of reciprocal attorney fee statute, as FDOT's right to recover attorney fees under contract was limited to extent of "ascertaining and collecting losses under the [contractor's] bond," and contractor's action was not on the bond.  Anderson Columbia Co., Inc. v. State, Department of Transportation, App. 1 Dist., 744 So.2d 1206 (1999). 

 Once the prevailing party determination has been made, contractual attorney fees provisions are mandatory reciprocal obligations.   Landry v. Countrywide Home Loans, Inc., App. 1 Dist., 731 So.2d 137 (1999). 

 Mortgagors were entitled to attorney fees after mortgagee voluntarily dismissed foreclosure action;  pursuant to statute, contractual attorney fee provisions included in underlying mortgage note were reciprocal obligations.  Landry v. Countrywide Home Loans, Inc., App. 1 Dist., 731 So.2d 137 (1999). 

 Fact that contract between debtor and creditor provided that creditor would be entitled to fees if it prevailed in action to enforce contract did not entitle debtor to fees after it prevailed in suit to collect on accounts stated brought by creditor's assignee;  contract predated subsec. (2) of this section requiring mutuality of contractual attorney's fees.   Personnel One, Inc. v. John Sommerer & Co., P.A., App. 3 Dist., 564 So.2d 1217 (1990). 

 36. Tort actions--In general  

 Motorist's action against lessor of motor vehicle was frivolous, thus entitling lessor to statutory attorney fees, since motorist could not have had good faith belief that lessor was financially liable for damages caused by leased vehicle, where prior to filing of lawsuit, lessor provided him with lease agreement governing automobile, certificate of insurance, and claimed exemption from liability under statute governing owners of leased automobiles.   William Lehman Leasing Corp. v. Joseph, App. 3 Dist., 757 So.2d 614 (2000). 

 Frivolous suit standard should not have been applied in determining whether to award defendant attorney fees for successfully defending against civil theft claim, but rather, less stringent standard of test under civil theft statute, asking whether plaintiff "raised a claim which was without substantial fact or legal support," was applicable.   Bronson v. Bronson, App. 5 Dist., 685 So.2d 994 (1997). 

 Award of attorney fees against former husband and his attorneys was warranted for their actions in filing abuse of process action against former wife;  there was a complete absence of a justiciable issue of either law or fact raised by complaint, action was not brought in good faith, and evidence showed that husband intended to use his financial resources in order to punish wife and her lawyers and to discourage counsel from taking on representation of wife.  P.T.S. Trading Corp. v. Habie, App. 4 Dist., 673 So.2d 498 (1996), rehearing denied, review dismissed  678 So.2d 339, subsequent mandamus proceeding  686 So.2d 580. 

 Motorists' negligence action against driver who rear-ended their car was not so frivolous as to warrant award of attorney fees, even though it became apparent that driver was merely passive projectile put into motion by driver behind him;  at time suit was filed, there was possibility that allegations might be made that driver was comparatively negligent.   Rojas v. Drake, App. 2 Dist., 569 So.2d 859 (1990). 

 Even though defendants misconceived limits of self-help and wrongfully seized leased vessel and some of plaintiff's personal belongings, their position on distinct issue of malice or reckless disregard, for purpose of award of punitive damages, was not necessarily frivolous, and plaintiffs were not entitled to attorney fees.   Ciamar Marcy, Inc. v. Monteiro Da Costa, App. 3 Dist., 508 So.2d 1282 (1987). 

 Doctor was not entitled to attorney's fees under  West's F.S.A. § 57.105, which provides for award of attorney's fees to prevailing party if the court finds that there was complete absence of justiciable issue of either law or fact raised by losing party, where discovery depositions clearly indicated there was an issue as to whether doctor's diagnosis and treatment fell below standard of care expected in community and doctor presented no argument on appeal in support of the fee award under this section.   Simmons v. Schimmel, App. 3 Dist., 476 So.2d 1342 (1985), review denied  486 So.2d 597. 

 In action arising from motor vehicle collision, defendant, whose deposition established her as a bailee of the car which struck plaintiffs' vehicle, and who was present as a passenger in the car at the time of the collision and was apparently identified by someone at the scene to the investigating officer as the owner of the car, was not entitled to an award of attorney fees on the basis that her joinder as a defendant was frivolous, since plaintiffs possessed no information at the time the action was filed that defendant had no legal or equitable interest in the car.   McHan v. Huggins, App. 5 Dist., 459 So.2d 1172 (1984). 

 In action alleging that county negligently allowed traffic signal to operate in defective manner resulting in automobile accident, plaintiff's claim against county was neither completely untenable nor devoid of arguable substance, even after interrogatories were answered indicating that Department of Transportation owned traffic signal and had ultimate responsibility for determining its signalization, but that county was responsible for maintaining sequence of signalization, and thus, trial court erred in awarding county attorney fees from date of answers to interrogatories.   Wall v. Department of Transp. of State of Fla., App. 2 Dist., 455 So.2d 1138 (1984). 

 Suit against automobile manufacturer for personal injuries based on strict liability, breach of implied warranty, and negligence was not frivolous within contemplation of this section and thus it was error to assess attorney's fees against plaintiffs and to hold plaintiffs liable for cost incurred by manufacturer in providing expert testimony.   Cohen v. General Motors Corp., Cadillac Div., App. 4 Dist., 444 So.2d 1170 (1984). 

 37. ---- Fraud and misrepresentation, tort actions  

 Maintaining fraud claims against law firm which misrepresented borrowers' financial condition after law firm satisfied judgment on breach of contract claim was not frivolous, even though lenders did not prevail on claims that additional fraud damages were due and, thus, lenders were not entitled to award of attorney fees incurred after contract claim was satisfied.   Huie v. Dent & Cook, P.A., App. 2 Dist., 635 So.2d 111 (1994). 

 Attorney's fees were not properly granted, under this section, when restaurant operators sued individual directors of town house association for fraud and misrepresentation in inducement to enter into lease agreement and later withdrew complaint, as there was a basis for individual liability of directors.   Bay View Inn, Inc. v. Friedman, App. 3 Dist., 545 So.2d 417 (1989). 

 Lessor was not entitled to award of attorney fees against lessee either pursuant to parties' lease agreement or based on alleged "complete absence of justiciable issue" in fraud action brought by lessee subsequent to tenant eviction action, where lessee's action was an independent action for damages arising out of alleged fraud and civil conspiracy and summary final judgment in favor of lessor was reversed on appeal.   Regal Marble, Inc. v. Drexel Investments, Inc., App. 4 Dist., 515 So.2d 1015 (1987), review denied  525 So.2d 877. 

 38. ---- Defamation and libel, tort actions  

 Although question of whether alleged defamation of a group of people was juridically cognizable had not been passed upon by a Florida court, it was not so free of doubt as to render libel claim frivolous and thus to give rise to entitlement to attorney fee.   Scott v. Durling, App. 2 Dist., 471 So.2d 658 (1985). 

 39. ---- Malicious prosecution, tort actions  

 Malicious prosecution claim was neither frivolously filed nor devoid of arguable substance, and thus award of attorney fees was not warranted under this section.   Dorf v. Usher, App. 4 Dist., 514 So.2d 68 (1987). 

 40. ---- Conversion, tort actions  

 Purchaser of cashier's check who brought action for conversion arising out of allegedly forged endorsement was not entitled to attorney fees against drawee bank under this section requiring such an award on finding of complete absence of justiciable issue of either fact or law raised by losing party.   Perkins  State Bank v. Connolly, 1980, 632 F.2d 1306. 

 41. ---- Malpractice, tort actions  

 Award of attorney fees in medical malpractice action was not warranted based on absence of any justiciable issue of law or fact regarding claim for medical negligence, where plaintiff filed consulting physician's report, prepared before any presuit notice was sent, finding that physicians at medical facility were negligent, and there was no indication in the record that any evidence that they were not negligent was discovered before plaintiff filed original or amended complaint.   Solimando v. Aloha Medical Center, App. 2 Dist., 594 So.2d 850 (1992). 

 Attorney fees under statute are inappropriate where complaint states cause of action for medical negligence and plaintiff has conducted good-faith investigation before filing suit, even though events may develop during the course of lawsuit indicating that suit is frivolous.   Solimando v. Aloha Medical Center, App. 2 Dist., 594 So.2d 850 (1992). 

 42. Director liability actions  

 Action asserting bad faith on part of corporation's board of directors did not involve complete absence of any justiciable issue of law or fact and was not brought without reasonable cause and, thus, attorney fees should not have been awarded in favor of corporation and director defendants;  trial court found that it was difficult to determine what was reasonable or not concerning action of board and stated that it could be argued that board's actions were not necessarily "the keenest."   Miley v. Last Resort Fish Camp Ass'n, Inc., App. 5 Dist., 598 So.2d 159 (1992). 

 43. Insurance actions  

 Failure of defendant's insurer to confess error on appeal of trial court's refusal to reinstate action that plaintiff had agreed not to prosecute pending determination of independent declaratory judgment action of insurer did not warrant imposition of fees, despite fact that insurer induced delay and agreed to reinstatement below, since insurer had no part in defendant's contention that order should be affirmed, and actions of counsel, who was responsible for that argument, although ill advised, were based on conscientious determination that position was required properly to represent defendant.   Insua v. Chantres, App. 3 Dist., 665 So.2d 288 (1995), modified on rehearing. 

 Appeal by insured's son to recover under homeowners' insurance policy was frivolous in light of son's misrepresentations in application, and, thus, insurer was entitled to appellate attorney fees and costs as prevailing party.   Morrone v. State Farm Fire and Cas. Ins. Co., App. 4 Dist., 664 So.2d 972 (1995). 

 Appeal from determination that there was no uninsured motorist (UM) coverage for insured's murder after he got out of his car to help with disabled vehicle was frivolous;  three-year-old precedent found no coverage under such situation and there was even less relationship between vehicle and incident in appellant's case than there was in prior case.   Brahmbhatt v. Allstate Indem. Co., App. 4 Dist., 655 So.2d 1264 (1995). 

 Insurance carrier which denied further payment to injured party on basis that injured party had reached full recovery was not entitled to costs incurred in injured party's legal action which was subsequently dismissed;  injured party had right to have judicial determination as to whether such recovery had occurred and mere fact that original complaint was inartfully drawn and cause was subsequently voluntarily dismissed did not determine as matter of law that injured party had no bona fide claim.   Pena v. Allstate Ins. Co., App. 3 Dist., 523 So.2d 674 (1988). 

 Although legal issue as to subrogation by insurer when insured recovers from tort-feasor had been resolved at time of insurer's subrogation action, the lawsuit was not frivolous, for purpose of award of attorney fees, as it was not until thereafter that it was settled that rule regarding admission of collateral-source evidence at trial also applies when parties settle out of court.   Molyett v. Society Nat. Life Ins. Co., App. 2 Dist., 452 So.2d 1114 (1984). 

 Litigation position of father, driver and passenger, who were aware of Supreme Court's case which was squarely on point and stood for principle that under family exclusion provision insurer had no obligation to defend with respect to counterclaim against father for contribution, was frivolous and therefore they were properly held liable for attorney fees in insurer's successful declaratory judgment action seeking a declaration that it was not obligated to defend the counterclaim;  however, insurer for driver, driver's employer and driver, none of whom did anything to prompt insurer to bring declaratory judgment action, could not be required to expend attorney fees.   American Glass Industries, Inc. v. Allstate Ins. Co., App. 2 Dist., 441 So.2d 672 (1983), petition for review denied  451 So.2d 848. 

 Notwithstanding that position asserted by plaintiffs in action to recover uninsured vehicle coverage was erroneous on the merits, where their claims were not frivolous or entirely devoid of even arguable substance, justiciable issue of law was raised and trial court should not have assessed attorney fees against them.   Whitten v. Progressive Cas. Ins. Co., 410 So.2d 501 (1982). 

 44. Surety actions  

 Surety's defense that motor vehicle dealer bond issued to defunct auto dealer did not cover purchasers' damages because they were remote purchasers, in that they purchased vehicle from dealer who, in turn, had purchased it from defunct dealer, was not frivolous, so as to entitle purchasers to attorney fees.  United Pacific Ins. Co. v. Berryhill, App. 5 Dist., 620 So.2d 1077 (1993). 

 45. Employment actions  

 In wrongful termination action brought by former hospital employee against hospital, trial court did not err in denying hospital's motion for attorney fees, in view of the bona fide dispute as to the definiteness of the term of employment and questions surrounding plaintiff's termination.   Nunes v. Margate General Hosp., Inc., App. 4 Dist., 435 So.2d 916 (1983). 

 In action for enforcement of order issued by the public employees relations commission and damages for breach of teacher's continuing contract of employment, it was an abuse of discretion to deny teacher reasonable attorney fees where teacher was caught in struggle for power between superintendent and school board, teacher always reported to work where school board directed her yet superintendent refused to sign her paychecks because he felt teacher should report to work at different school, and in filing suit teacher incurred $6,000 worth of attorney fees and fact that offers of judgment were made prior to summary judgment being entered in her favor was irrelevant.   Doyal v. School Bd. of Liberty County, App. 1 Dist., 415 So.2d 791 (1982). 

 46. Land development actions  

 Owners of single-family dwellings located on platted but unrecorded lots in subdivision were not entitled to statutory attorney fees in suit against city and lot owner seeking approval of proposed development as minor subdivision, as cause involved justiciable issues.   Plantation Neighborhood Property Owners' Ass'n, Inc. v. Tallahassee City Com'n, App. 1 Dist., 578 So.2d 810 (1991). 

 47. Zoning actions  

 Suit to set aside rezoning was not totally without merit and, therefore, county, which had prevailed in the suit was not entitled to award of attorney fees.   Braden River Civic Ass'n, Inc. v. Manatee County, App. 2 Dist., 403 So.2d 1007 (1981). 

 48. Ejectment and trespass actions  

 Prevailing defendant in suit for ejectment and trespass was entitled to an attorney fee award of $2,000, considering that there was a complete absence of a justiciable issue of either law or fact because defendant in 1976 had transferred to his nephews title to property adjoining plaintiffs' property.  Parrino v. Ayers, App. 5 Dist., 469 So.2d 837 (1985), review denied  479 So.2d 118. 

 In action brought by plaintiffs in ejectment after they discovered that defendants' concrete wall encroached upon their land, defendants were not liable for attorney fees, where their position was not wholly frivolous or lacking in merit and warranty deed contained no provision regarding recovery of attorney fees.   Gordon v. Bartlett, App. 4 Dist., 452 So.2d 1077 (1984). 

 49. Easement actions  

 Easement of ingress and egress created by express grant without reservation or restriction could not be extinguished by grantors;  grantors' action seeking to extinguish easement thus did not create justiciable issue of either law or fact, entitling grantees to award of attorney's fees.   Ford v. Miller, App. 2 Dist., 506 So.2d 464 (1987). 

 50. Slander of title actions  

 Award to defendants of attorney fees under this section statute providing for award to prevailing party if there is complete absence of justiciable issue raised by opposing party was unwarranted in action seeking clear title to Gulf- front property and for slander and disparagement of title where, because of situation created by defendants in taking quitclaim deeds to the land in question, adjacent to their upland property, on ground that it had been submerged and thus could have accreted to the record owners of the upland lot, lawsuit was not spurious and completely untenable.   Ferm v. Saba, App. 2 Dist., 444 So.2d 976 (1983). 

 51. Foreclosure actions  

 Mortgagee was not entitled to mortgage lien for attorney fees and costs incurred in foreclosing the mortgage, where mortgage clause stated that the "lien of this Mortgage secures and shall continue to secure payment of all indebtedness referred to herein";  the mortgage and the promissory note did not provide for attorney fees and costs, and the mortgage clause was not a "dragnet clause" securing all of mortgagor's indebtedness to mortgagee, since the mortgage secured only the "indebtedness referred to herein."  Edrisi v. Sarnoff, App. 3 Dist., 715 So.2d 1124 (1998). 

 Legal issues surrounding defense that homestead was not subject to forced sale to satisfy county court judgment were not so clear as to make defense frivolous or completely untenable, and thus award of attorney fees was not warranted.  Brinson v. Creative Aluminum Products, Inc., App. 2 Dist., 519 So.2d 59 (1988). 

 Purchasers of property subject to foreclosure suit by judgment lienholders were not entitled to award of attorney fees, despite fact that they prevailed in the action, since the action was not so completely devoid of merit as to be considered frivolous.   Olsen v. O'Connell, App. 2 Dist., 466 So.2d 352 (1985). 

 Mortgagee who filed suit to foreclose, alleging that mortgagor had violated due-on-sale clause by not obtaining mortgagee's consent to sale of mortgaged property and by not furnishing details of the transfer to the mortgagee, raised justiciable issues of law and fact so as to avoid assessment of attorney fees under this section providing for an award of reasonable attorney fees to a prevailing party when the court find there was a complete absence of a justiciable issue of either law or fact raised by the losing party.   United Companies Financial Corp. v. Hughes, App. 2 Dist., 460 So.2d 585 (1984). 

 In bank's suit to foreclose mortgage which was resolved by settlement, bank's position was not so devoid of merit, both on facts and law, to be completely untenable and frivolous and, therefore, there was no error in trial court's refusal to award attorney fees to mortgagors.   Atlantic Nat. Bank of Florida v. Tworoger, App. 3 Dist., 448 So.2d 616 (1984). 

 52. Lien actions  

 Upon finding that owner's president had fraudulently executed purported lien waiver and release, and where no justiciable issue was pleaded or argued absent owner's spurious evidence, attorney fees against owner were authorized on its complaint against contractor for recording allegedly fraudulent and exaggerated lien, under statute authorizing award of fees when court finds complete absence of justiciable issue, but fees were not also authorized under statute permitting "appropriate legal or equitable remedies" in case of fraud or collusion by owner or lienor aimed at depriving lienor of benefits due;  such authorization would not be read into latter statute where it made no such specific provision.   Key West Polo Club Developers, Inc. v. Towers Const. Co. of Panama City, Inc., App. 3 Dist., 589 So.2d 917 (1991). 

 In action to determine whether city had justifiably cleared landowner's property and imposed lien for expenses pursuant to municipal provision which permitted that to be done if property was in unsightly or unsanitary condition, city's position that lot was in such state to justify city's action, while erroneous on merits, was not so frivolous as to warrant assessment of attorney's fees against city.   City of Deerfield Beach v. Oliver-Hoffman Corp. of Deerfield Beach, App. 4 Dist., 396 So.2d 1187 (1981), review denied  407 So.2d 1104. 

 53. Will contests  

 In view of complete absence of any justiciable issue of law or fact presented on appeal as to whether document was "will" as claimed by appellant, attorney fees were awarded in favor of appellee.   In re Estate of Mayers, App. 4 Dist., 627 So.2d 103 (1993). 

 Charity's entitlement to be beneficiary under will was justiciable issue, and therefore attorney fees were improperly awarded against decedent's lineal descendants in will contest, where issues were based on deviation between name listed in will and name under which charity was presently operating.   Kelly v. Militana, App. 3 Dist., 595 So.2d 113 (1992). 

 Awarding costs against stepdaughter was premature in suit in which she sought revocation of probate of stepmother's will because of undue influence and in which trial court erred in granting summary judgment against stepdaughter.  Allen v. Dutton's Estate, App. 5 Dist., 394 So.2d 132 (1980), review denied  402 So.2d 609. 

 In action in which stepdaughter sought to have probate of stepmother's will revoked because of undue influence and in which trial court erred in granting summary judgment against stepdaughter, award of attorney fees against stepdaughter was error.   Allen v. Dutton's Estate, App. 5 Dist., 394 So.2d 132 (1980), review denied  402 So.2d 609. 

 54. Estate beneficiaries  

 Intervention by estate beneficiary in action by guardian of deceased to collect fees from personal representative of estate was not completely untenable so as to support award of attorney fees against beneficiary after guardian prevailed, where beneficiary asserted that she questioned adequacy of representation of her interests by personal representative because representative and guardian were coplaintiffs in other litigation against beneficiary, and beneficiary was attempting to protect assets of the estate.  O'Brien v. Sarka, App. 2 Dist., 613 So.2d 47 (1993). 

 Testator's daughter who sought to prove that she was beneficiary of a contract existing between testator and testatrix which had been incorporated into their respective wills and that testatrix had breached the contract by revoking her will and executing a new will raised justiciable issue of law which clearly was not frivolous;  therefore, trial court erred in assessing attorney fees against her and in favor of estate of testatrix under this section.   Allen v. Dutton's Estate, App. 5 Dist., 384 So.2d 171 (1980), petition for review denied  392 So.2d 1373. 

 55. Paternity actions  

 Putative father who obtains ruling that he is not children's father may not recover attorney fees on ground of complete absence of justiciable issue of law or fact where Department of Health and Rehabilitative Services (HRS) brings action in good faith reliance on information provided by mother.   P.N. v. D.P., App. 2 Dist., 626 So.2d 271 (1993). 

 Under proper circumstances fees may be awarded to successful respondent in paternity action if proper predicate is made and amount is reasonable.  Collins v. Brodzki, App. 3 Dist., 574 So.2d 1157 (1991). 

 Award of attorney fees to defendant in paternity and support action brought by mother of out-of-wedlock child and Department of Health and Rehabilitative Services was not justified, even though technically the suit against defendant should have been made part of the suit against second putative father, where at time action was filed, justiciable issue existed as to identity of child's father based upon mother's affidavit naming defendant as father.   Lambert v. Nelson, App. 1 Dist., 573 So.2d 54 (1990). 

 Attorney fee award to defendant in paternity and support action brought by mother of out-of-wedlock child and Department of Health and Rehabilitative Services was not justified on grounds that suit constituted precipitous litigation, where suit was based upon justiciable issues of law or fact when filed.   Lambert v. Nelson, App. 1 Dist., 573 So.2d 54 (1990). 

 Attorney's fee award against putative father sued in paternity action in favor of third-party defendant should not have been awarded as justiciable issue existed at time putative father filed his third-party action claiming that third-party defendant was parent, inasmuch as putative father had personal knowledge that third-party defendant had been sexually involved with mother during period of time child was conceived and HLA test appended to mother's paternity complaint indicated 93.2% probability that putative father was child's father, which was below 95% probability.required before HLA test raises a rebuttable presumption of paternity.   Schatz v. Wenaas, App. 2 Dist., 510 So.2d 1125 (1987). 

 Where paternity action initiated by Florida Department of Health and Rehabilitative Services in discharge of its obligation under §§ 409.2561 and 409.2564 and in good-faith reliance upon information furnished by mother in both application for public assistance and paternity questionnaire was not so clearly devoid of merit both on facts and law as to be completely untenable, although putative father was ultimately absolved from responsibility by results of blood tests, and where putative father was not a party entitled under  §§ 57.105 and  742.031 to receive attorney fees, award of attorney fees was error.   Florida Dept. of Health and Rehabilitative Services v. Cisneros, App. 2 Dist., 446 So.2d 727 (1984). 

 56. Custody proceedings  

 While attorney's fees were not awarded to father for a somewhat overzealous attempt by mother to regain custody of her son, which was denied, continued pursuit of such action without meaningful basis supported by competent evidence could justify an award in the future.   Landers v. Landers, App. 5 Dist., 550 So.2d 554 (1989). 

 Trial court erred in awarding attorney fees to wife pursuant to this section allowing such award when losing party fails to raise justiciable issue, when husband's petition for modification of custody was not so clearly devoid of merit as to be completely untenable.   Travieso v. Travieso, App. 3 Dist., 447 So.2d 940 (1984), approved in part, quashed in part  474 So.2d 1184. 

 57. Child support proceedings  

 Record did not support order awarding attorney fees to putative father in action brought and voluntarily dismissed by Department of Health and Rehabilitative Services (HRS) for reimbursement of child support;  HRS filed petition based on affidavits of paternity from children's mother and their sister, and there was no evidence that HRS was aware of substance of judgment of dissolution of marriage between putative father and mother which made no mention of children, nor was there evidence that HRS continued to prosecute case after learning of dispositions in dissolution judgment.   P.N. v. D.P., App. 2 Dist., 626 So.2d 271 (1993). 

 Contempt proceeding brought by Department of Health and Rehabilitative Services, as subrogee, for child support obligor's failure to make required support payments was not "frivolous," and would not subject Department to award of attorney fees, notwithstanding that arrearage resulted solely from actions of support obligor's employer in failing to honor income deduction order; order did not affect support obligor's responsibility to see that court-ordered support payments were timely made.   State, Dept. of Health and Rehabilitative Services v. Thompson, App. 2 Dist., 552 So.2d 318 (1989). 

 58. Dependency and parental obligation actions  

 Order making Department of Health and Rehabilitative Services and child protective investigator jointly and severally liable for parents' attorney fees in dependency proceeding could not be sustained as justiciable issues existed at time petition was filed;  no showing was made that material allegations in dependency petition were untrue, were known to be untrue by Department or investigator, or that Department and investigator failed to properly investigate before filing petition.  In  Interest of A.C., App. 1 Dist., 580 So.2d 884 (1991). 

 Mother of physically handicapped student over age 18 was not entitled to attorney fees incurred in action brought against her by educational institution for physically and mentally handicapped at which student was enrolled, where mother had been joined as defendant in institution's action against father on tenable theory that mother had parental obligation to care for physically handicapped child who was unable to care for himself.   Summit Institute In Israel, Ltd. v. Kappitt, App. 3 Dist., 528 So.2d 486 (1988). 

 59. Antitrust actions  

 In suit brought by real estate purchaser alleging antitrust violations arising out of bank's requirement that all those purchasing mortgage financing from bank purchase and pay for title services and title opinions provided by law firm selected by bank, district court did not abuse its discretion in refusing to award attorney fees to defendants, which prevailed on the claims asserted under both federal and Florida law.   Amey, Inc. v. Gulf Abstract & Title, Inc., C.A.11 (Fla.)1985, 758 F.2d 1486, certiorari denied  106 S.Ct. 1513, 475 U.S. 1107, 89 L.Ed.2d 912, rehearing denied  106 S.Ct. 2267, 476 U.S. 1153, 90 L.Ed.2d 712. 

 60. Name infringement actions  

 In action by lounge owner seeking to prevent competitor from doing business under identical name, record supported trial judge's conclusion that there was complete absence of justiciable issue of either law or fact raised by competitor at each stage of litigation, and, therefore, trial judge properly assessed attorney fees against competitor under this section allowing award of attorney fees to prevailing party in any civil action in which court finds that there was complete absence of justiciable issue of either law or fact raised by losing party.   Castaway Lounge of Bay County, Inc. v. Reid, App. 1 Dist., 411 So.2d 282 (1982). 

 61. Interest rate actions  

 Broker in interest rate swaps was not entitled to sanctions and attorney fees under Florida statute or federal Rule 11 in suit by savings and loan association.   BankAtlantic v. Blythe Eastman Paine Webber, Inc., C.A.11 (Fla.)1992, 955 F.2d 1467, certiorari denied  113 S.Ct. 966, 506 U.S. 1049, 122 L.Ed.2d 122. 

 62. Tax assessment actions  

 Fees for taxpayer's attorney, to be paid by county property appraiser, should have been assessed when a substantial portion of the lawsuit consisted of a legal controversy in which there was virtually a complete absence of a judicial issue of either law or fact.   Muckenfuss v. Deltona Corp., App. 5 Dist., 487 So.2d 1079 (1986), decision disapproved  508 So.2d 340. 

 Taxpayers who successfully challenged property appraiser's assessment of certain condominium units they owned were not entitled to attorney fees on basis that appraiser's defense raised no justiciable issue, where appraiser's assessment was upheld by property appraisal board, and thus it was appropriate for him to at least initially defend the assessment;  moreover, given considerable conflicting testimony at trial, it could not be said that appraiser's defense of his method of assessment of apartment units converted to condominiums was wholly without merit.   Schultz v. Williams, App. 2 Dist., 472 So.2d 1347 (1985). 

 63. Election law actions  

 This section was applicable to suit brought under Florida's election laws which was dismissed for want of prosecution.   Broida v. Dade County Election and Canvassing Bd., App. 3 Dist., 551 So.2d 497 (1989). 

 64. Admiralty actions  

 Even if this section allowing a prevailing party to recover attorney's fees when court finds there was a complete absence of justiciable issue of either law or fact raised by losing party was applicable to admiralty case, prevailing party was not entitled to attorney fees, since issues contested at bar were not frivolous.   Philip Morris v. American Shipping Co., Inc., C.A.11 (Fla.)1984, 748 F.2d 563, rehearing denied  753 F.2d 1087. 

 65. Declaratory judgment actions  

 Attorney who brought declaratory judgment action to determine his rights under release to which he was a party had real and concrete doubt as to his rights under release and thus, defendants in declaratory judgment action were not entitled to attorney fees as penalty for frivolous lawsuit.   Caidin v. Lakow, App. 3 Dist., 546 So.2d 788 (1989). 

 Trial court, in declaratory judgment action to determine amount owed on mortgage by purchasers of portion of landowner's property at bankruptcy sale, properly refused to award attorney fees to purchasers based on absence of justiciable issue.   Wiggins v. Leinenweber, App. 1 Dist., 404 So.2d 778 (1981). 

 66. Replevin actions  

 Attorney who successfully defended frivolous replevin suit brought against him wherein plaintiff sought to gain possession of certain files was entitled to attorney fees for his time and effort.   Friedman v. Backman, App. 4 Dist., 453 So.2d 938 (1984). 

 67. Injunction actions  

 Injunction suit by aviation authority to halt construction of radio towers by publisher was not frivolous, and therefore publisher was not entitled to attorney fees;  controversy was complicated, statutes and rules involved were far from clear and simplistic, and injunction was proper at its inception.  Greater Orlando Aviation Authority v. Lake County Bd. of County Com'rs, App. 5 Dist., 587 So.2d 651 (1991). 

 For purpose of determining whether landlord raised a justiciable issue of either law or fact in its civil action against the tenant, trial court, in determining issue of attorney fees, was not required to disregard underlying suit for alleged breach of contract and fraud, and look only to injunction;  if injunction was wrongfully obtained by landlord resulting in damage to tenant, remedy was independent action against injunction bond.   Executive Centers of America, Inc. v. Durability Seating & Interiors, Inc., App. 3 Dist., 402 So.2d 24 (1981). 

 68. Contempt actions  

 In action by lounge owner seeking to prevent competitor from doing business under identical name, attorney fees awarded were reasonable, based on hoursowner's attorney spent in seeking and enforcing injunction, and order was not improper insofar as it awarded attorney fees regarding contempt order.  Castaway Lounge of Bay County, Inc. v. Reid, App. 1 Dist., 411 So.2d 282 (1982). 

 69. Parties--Intervenors  

 Insurer seeking to intervene in medical malpractice suit by its insured was not liable for attorney's fees where insurer had a right to attempt to intervene.   Union Cent. Life Ins. Co. v. Carlisle, App. 4 Dist., 566 So.2d 1335 (1990), affirmed and remanded  593 So.2d 505. 

 Trial court erroneously awarded fee under attorney fee statute [ West's F.S.A. § 57.105] against instigator of recall petitions who offered to intervene in suit by three town officials who were subject of the recall petitions where, within relatively short time of his being admitted as a party, he recognized that the petitions were indeed deficient, as contended by the plaintiffs, and through counsel so stipulated, and where there was no basis for charging intervenor with stonewalling a defense or in any way dragging his feet.   Ferrara v. Caves, App. 4 Dist., 475 So.2d 1295 (1985). 

 70. ---- Personal representatives, parties  

 Statute allowing prevailing parties to collect attorney fees from losing parties when court finds that no justiciable issue was raised by losing party did not apply in suit for attorney fees by discharged law firms which had represented personal representative of decedent's estate; despite personal representative's uncompromising and improper conduct during litigation, he raised genuine legal issue as to when right to attorney fees accrued.  Bitterman v. Bitterman, 714 So.2d 356 (1998), rehearing denied, certiorari denied  119 S.Ct. 1133, 525 U.S. 1187, 143 L.Ed.2d 126, rehearing denied  119 S.Ct. 1492, 526 U.S. 1082, 143 L.Ed.2d 574. 

 In awarding statutory attorney fees for lack of justiciable issue, fees for client attorney's own services are to be limited to actual legal services and not awarded for time expended in his capacity as a client, and care must be taken to avoid duplication of compensation between client attorney and his counsel.   Transflorida Bank v. Miller, App. 4 Dist., 576 So.2d 752 (1991). 

 Under this section permitting award of costs against attorney and losing client in equal amounts in any civil action in which court finds that there was complete absence of justiciable issue of either law or fact raised by losing party's complaint or defense, but excusing attorney from personal responsibility for "equal share" of fees upon proper showing of good faith, it is incumbent upon attorney to apprise client of conflict and consequences of continued representation;  attorney should document not only disclosure, but also client's endorsement of disclosure and continuing representation.  Khoury v. Estate of Kashey, App. 3 Dist., 533 So.2d 908 (1988). 

 Attorney's fees should not have been assessed against petitioner who brought unsuccessful petition for removal of personal representative, pursuant to statute providing for award of attorney's fee when court finds there was complete absence of justiciable issue, because petition did present issue which touched upon an area of the law which was not quite settled.   Anderson v. Anderson, App. 3 Dist., 468 So.2d 528 (1985), petition for review denied  476 So.2d 672. 

 71. ---- Attorneys, parties  

 An attorney may be a "party," for purposes of the statute authorizing an award of attorney fees against a losing party that raises a complaint or defense that contains no justiciable issue of either law or fact, even if the client is not liable for such fees.   Avemco Ins. Co. v. Tobin, App. 4 Dist.,  711 So.2d 128 (1998), rehearing denied. 

 An attorney was a "party" who could be held liable for attorney fees for raising a complaint or defense that contained no justiciable issue of either law or fact, even though the client in the litigation was not liable for fees, where the attorney attempted, on frivolous grounds, to avoid a court order that he restore funds to the court registry.   Avemco Ins. Co. v. Tobin, App. 4 Dist., 711 So.2d 128 (1998), rehearing denied. 

 Prevailing defendant was not obligated, due to law firm's withdrawal from representation of plaintiff after final judgment, to make law firm which had represented plaintiff a party before defendant could seek statutory attorney fees award against law firm for lack of justiciable issue.   Horticultural Enterprises v. Plantas Decorativas, LTDA, App. 5 Dist., 623 So.2d 821 (1993). 

 Court had jurisdiction over attorneys, who filed lawsuit in names of corporations without authorization, to tax fees and costs after case was dismissed, with jurisdiction reserved to enter award of attorney fees against attorneys, when it was established action was brought without corporations' authorization or knowledge, notwithstanding attorneys' arguments that they were not named parties and that court lost subject matter jurisdiction to add them as parties after judgment was entered;  attorneys were the only real plaintiffs in the action, and court could add them as unsuccessful plaintiffs for purposes of taxing costs.   Lage v. Blanco, App. 3 Dist., 521 So.2d 299 (1988), review denied  531 So.2d 1354. 

 72. ---- Nominal defendants, parties  

 Attorney fee statute [ West's F.S.A. § 57.105] was not applicable against town or deputy town clerk who were defendants in suit challenging legal sufficiency of recall petitions filed with town clerk, in that they were parties not by choice but because of peculiarities of the recall statute, and had to defend as best they could once they were named as parties and noticed of the proceedings and claims.   Ferrara v. Caves, App. 4 Dist., 475 So.2d 1295 (1985). 

 73. ---- Successor corporations, parties  

 Attorney fees should not have been awarded against plaintiff, who initially sued corporate successor and subsequently entered voluntary dismissal against corporate successor, admittedly after some strong advice from trial judge, upon discovering that corporate successor, whose dissolved corporate predecessor had been owned by members of the same family, was not in existence on date of accident, since enough connection existed between the two corporations to negate complete absence of justiciable issue of either law or fact.   Brown By and Through Brown v. U.S. Marble, App. 4 Dist., 505 So.2d 1103 (1987). 

 74. ---- Husband and wife, parties  

 Wife persisted in framing irrelevant issue by asserting that she had an entirety interest which could defeat constructive trust and thus was properly subjected to an award of attorney fees under this section on that basis.  Mesa Petroleum Co. v. Coniglio, C.A.11 (Fla.)1986, 787 F.2d 1484, certiorari denied  107 S.Ct. 876, 479 U.S. 1031, 93 L.Ed.2d 830. 

 Purported husband was properly ordered to pay attorney fees in personal injury action after it was determined that he was not in fact husband of accident victim and thus could not pursue loss of consortium claim, notwithstanding that complaint was amended to delete loss of consortium claim;  amendment was equivalent of voluntary dismissal, and there was no justiciable issue of law or fact with respect to consortium claim.   Kirby v. Adkins, App. 5 Dist., 582 So.2d 1209 (1991). 

 Accident victim should not have been ordered to pay attorney fees under statute dealing with frivolous suits based on purported husband's filing of loss of consortium claim, even though victim and purported husband were not in fact married;  there was no indication that victim's own claim for personal injuries was frivolous.   Kirby v. Adkins, App. 5 Dist., 582 So.2d 1209 (1991). 

 75. Governmental entities--In general  

 Municipality or governmental entity may be responsible for payment of attorney's fees under statute providing for award of fees to prevailing party in any action in which court finds that there was complete absence of justiciable issue of either law or fact raised by losing party.   Northern Coats v. Metropolitan Dade County, App. 3 Dist., 588 So.2d 1016 (1991). 

 76. ---- State, governmental entities  

 Personal representative's action against state and against state attorney for alleged negligence in failing to secure "preventative detention" of decedent's estranged husband while having knowledge that he had beaten her on previous occasions and had threatened to kill her was not "frivolous action," especially since case was first attempt to assert liability against state because of alleged negligence of prosecuting attorney following waiver under § 768.28 of sovereign immunity, and thus the State was not entitled to award of attorney fees.   Russell v. State, App. 5 Dist., 417 So.2d 1119 (1982). 

 77. ---- Counties, governmental entities  

 Detainee's failure to give statutory presuit notice before suing officers and staff of county detention center did not, by itself, establish complete absence of justiciable issue of law or fact required for attorney fee award.   Widmer v. Caldwell, App. 1 Dist., 714 So.2d 1128 (1998). 

 Judgment creditor who filed mandamus action to enforce judgment against county could collect attorney's fees under statute governing award of fees to prevailing party if county's defense to action was without factual merit or legal basis.   Northern Coats v. Metropolitan Dade County, App. 3 Dist., 588 So.2d 1016 (1991). 

 78. ---- Municipalities, governmental entities  

 Substantial competent evidence supported determination that city failed to raise justiciable issue of either law or fact in mandamus proceeding in which utility challenged city's denial of request for permit to work in right-of-way in order to furnish existing customers with upgraded service as required by city fire code, and utility was entitled to award of attorney fees incurred in maintaining mandamus proceeding;  utility had duty to provide adequate fire protection, and, although city correctly contended that utility had to first obtain certificate before extending services outside its certificated area, request for right-of-way permit did not constitute request for extension of certificated area.   City of Jacksonville v. Ortega Utility Co., App. 1 Dist., 531 So.2d 370 (1988). 

 Trial court is authorized to award attorney fees to prevailing party in a civil contempt proceeding against a municipality, but only where court finds that there was a complete absence of a justiciable issue either in law or in fact raised by the losing party.   City of Miami Beach v. Town of Bay Harbor Islands, App. 3 Dist., 380 So.2d 1112 (1980). 

 79. ---- Prosecuting attorneys, governmental entities  

 State attorney's office, having sought child support on behalf of mother pursuant to its obligation under § 88.181, was not "party" for purposes of this section against which attorney fees could be assessed for failing to raise justiciable issue, upon dismissal of action on ground that children were emancipated and all arrearages had been reduced to judgment.   Department of Health and Rehabilitative Services v. Dubay, App. 5 Dist., 522 So.2d 109 (1988). 

 80. Prevailing party--In general  

 To receive attorney fees and costs under Florida law, party must demonstrate to court that he is prevailing party, or rather that he succeeded on some significant issue in litigation or was granted relief on merits of claim, and there must be complete lack of justiciable issue of fact or law.   Wendy's Intern., Inc. v. Nu-Cape Const., Inc., M.D.Fla.1996, 169 F.R.D. 680. 

 Additional party defendant in settled and voluntarily dismissed negligence action was not prevailing party under Florida law, as required for award of attorney fees, given that settlement did not alter or legally decide allegations in original complaint and therefore defendant was not granted any relief on merits.   Wendy's Intern., Inc. v. Nu-Cape Const., Inc., M.D.Fla.1996, 169 F.R.D. 680. 

 To be considered "prevailing party" for attorneys' fees purposes, party must succeed on some significant issue in litigation;  accordingly, outer boundary of term "prevailing party" is that a party must receive at least some relief on the merits of its claim.   Wendy's Intern., Inc. v. Nu-Cape Const., Inc., M.D.Fla.1996, 164 F.R.D. 694, motion to amend denied  169 F.R.D. 680. 

 General contractor that was voluntarily dismissed in restaurant owner's negligence and breach of contract action arising from fire was not "prevailing party" for purposes of entitlement under either federal rules or Florida statutes to attorneys' fees and costs.   Wendy's Intern., Inc. v. Nu-Cape Const., Inc., M.D.Fla.1996, 164 F.R.D. 694, motion to amend denied  169 F.R.D. 680. 

 Bankruptcy court could award "prevailing party" attorney fees to debtor who successfully defended creditor's nondischargeability complaint where, pursuant to terms of their contract, creditor would have been entitled to fees had it prevailed; award was authorized under reciprocity provision of Florida law.  In re Mowji, Bkrtcy. M.D.Fla.1999, 228 B.R. 321. 

 Statute allowing mutuality of attorney fees in contracts cases applied to action for breach of contract and negligence arising from cemetery plot sellers' burial of buyer's deceased mother in plot which was 20 feet away from that specified in the sales contract;  issues with respect to alternative theories of recovery were essentially the same, and, therefore, buyer was a "prevailing party" with respect to claim for breach of contract.   Perez v. Memorial Sales, Inc., App. 3 Dist., 655 So.2d 193 (1995). 

 Condominium association was entitled to attorney fees and costs under  §§ 57.105 and  718.303 providing for attorney fees to prevailing party in action filed pursuant to Condominium Act [§ 718.101 et seq.] and under declaration of condominium where association was compelled to bring suit for relief, pertaining to condominium unit owners' sale of one-third interest in condominium unit to another, prepared for trial and had to participate up to point of engaging in litigation, owners had maintained certain affirmative defenses and counterclaim for period of almost a year, owners made their oral motion of dismissal on day of trial, evincing their deliberate choice not to contest association's positions and association had prevailed in essence because effect of reconveyance of one-third interest to owners was to accede to association's request for relief.   51 Island Way Condominium Ass'n, Inc. v. Williams, App. 2 Dist., 458 So.2d 364 (1984), petition for review denied  476 So.2d 676. 

 Where vendors' unlawful detainer claim against purchaser was involuntarily dismissed with prejudice for failure to state cause of action, and vendors thereafter voluntarily dismissed their remaining foreclosure claim against purchaser, purchaser was "prevailing party" in action and was thus entitled to award of costs, including attorney fees, notwithstanding that purchaser's pending counterclaim remained for adjudication.   McKelvey v. Kismet, Inc., App. 3 Dist., 430 So.2d 919 (1983), petition for review denied  440 So.2d 352. 

 81. ---- Disposition of case, prevailing party  

 Where, in accordance with settlement agreement, counsel for appellee prepared voluminous settlement documents but appellants refused to complete agreement and trial judge refused to enforce settlement agreement, appellants could not be ordered to reimburse appellee for attorney's fees incurred in preparation of settlement documents as for award to be made under this section, it was required that there be a prevailing party and a losing party and there could be no such parties until there was disposition of case.   Steinhardt v. Eastern Shores White House Ass'n, Inc., App. 3 Dist., 413 So.2d 785 (1982). 

 Under this section providing for award of reasonable attorney's fee to prevailing party in civil action in which court finds there was absence of justiciable issue, in order that there be a prevailing party and a losing party, there must necessarily be a disposition of case or controversy as by judgment or order.   Steinhardt v. Eastern Shores White House Ass'n, Inc., App. 3 Dist., 413 So.2d 785 (1982). 

 82. ---- Motions, prevailing party  

 Even if party pled entitlement to attorney's fees at trial, it was necessary for parties to move trial court for attorney's fee and present proof of fees within reasonable time after final judgment.   McAskill Publications, Inc. v. Keno Bros. Jewelers, Inc., App. 4 Dist., 647 So.2d 1012 (1994). 

 Plaintiffs were not entitled to attorney fees as sanction for defendant's allegedly frivolous second motion to dismiss in that denial of motion to dismiss did not dispose of case.   Ruppel v. Gulf Winds Apartments, Inc., App. 2 Dist., 508 So.2d 534 (1987). 

 83. ---- Intervenors, prevailing party  

 Intervenor, who prevailed in her attempt to have stricken from petition to revoke probate that portion seeking to set aside inter vivos gift of two parcels of property which decedent had made to intervenor, was not entitled to award of attorney fees, based on this section, in that remainder of petition to revoke probate was still viable and pending.   Bashure v. Estate of Paulk, App. 1 Dist., 498 So.2d 525 (1986). 

 84. ---- Payment by third party, prevailing party  

 Doctor who brought action to collect on medical bill was not "prevailing party" entitled to award of attorney fees in action in which stranger to the action paid amount due and owing on medical bill;  defendants did not direct stranger to make payment, record was silent as to why payment was made, there was never any settlement between parties or otherwise amicable resolution of dispute, and fact that action was apparently mooted by stranger's payment of bill did not make plaintiff doctor a "prevailing party."   Perez v. Claudio Diaz, M.D., P.A., App. 3 Dist., 519 So.2d 1107 (1988). 

 85. ---- Judgment, prevailing party  

 Attorney fee award that was granted to limited partner in noteholder's prior state-court action for payment under partnership's promissory note, after case was voluntarily dismissed, was not final adjudication on the merits under Florida law, even though it was based on finding of complete absence of justifiable issue of either law or fact raised by noteholder's complaint, and therefore award did not have res judicata effect for purposes of noteholder's appeal of summary judgment granted in noteholder's subsequent federal action against limited partner.   Western Group Nurseries, Inc. v. Ergas, C.A.11 (Fla.)1999, 167 F.3d 1354. 

 Award of attorney fees to defendant was improper where plaintiff was prevailing party in the underlying judgment, in that, as a matter of law, there was a justiciable issue of law or fact presented by plaintiff's action.  Enoch Associates, Inc. v. Moult Investments, Ltd., App. 3 Dist., 404 So.2d 798 (1981). 

 86. ---- Merits determination, prevailing party  

 Successful party was entitled to recover attorney fees, where losing party re- litigated claims that had already been determined to be a sham; losing party continued to litigate claims for four years, despite affirmance of judgment in another action striking pleadings as a sham and subsequent award of attorney fees for lack of a justiciable issue under statute permitting award of attorney fees to prevailing party in cases in which there is no justiciable issue.  Security Pacific Credit Corp. v. Oasis Plaza Corp., App. 3 Dist., 714 So.2d 1039 (1998), rehearing denied, review denied  728 So.2d 201. 

 In order for trial court to award attorney fees pursuant to statute authorizing award of such fees to prevailing party when there was complete absence of justiciable issue of either law or fact raised by complaint or defense of losing party, action must be so clearly devoid of merit both on facts and law as to be completely untenable.   Chaiken v. Suchman, App. 3 Dist., 694 So.2d 115 (1997). 

 Merits determination is not prerequisite to award of attorney fees where this section provides that they will inure to the party who prevails.   State, Dept. of Health and Rehabilitative Services v. Hall, App. 3 Dist., 409 So.2d 193 (1982). 

 87. Counterclaims  

 Counterclaim was not frivolous, entirely devoid of even arguable substance or completely lacking in justiciable issues, and thus award of attorney fees was not appropriate.   Neuromed, Inc. v. Florida Energy Management Services,  Inc., App. 4 Dist., 600 So.2d 479 (1992). 

 Buyer, who initiated proceeding by filing complaint seeking return of deposit on contract for purchase of real property, was not entitled to recover attorney's fees from brokers on ground of their lack of justiciable issue of law regarding broker's counterclaim for commission, in that counterclaim grew out of contract which was the subject matter of the underlying complaint.  Williams v. Stewart, App. 2 Dist., 424 So.2d 206 (1983). 

 88. Third-party claims  

 Amount of attorney fees awarded to general contractor and its surety from owner in owner's action for breach was not subject to reduction by amount related to pursuit of third-party action against subcontractor by general contractor and surety;  general contract entitled general contractor and surety to their attorney fees if they were required to institute or defendant any legal proceedings in connection with contract, and third-party claim against subcontractor contained two counts that mirrored those actions brought by owner solely against general contractor.   Gibbs Const. Co. v. S. L. Page Corp., App. 2 Dist., 755 So.2d 787 (2000). 

 Fact that condominium association sued developer of condominiums for defects in sprinkler system, coupled with fact that sprinkler subcontractor performed some work on project's sprinkler system, was sufficient to defeat sprinkler subcontractor's contention that third-party action by developer against it involved complete absence of justiciable issue of either law or fact, and thus to preclude award of attorney fees under this section;  developer did nothing more than  Civil Procedure Rule 1.180 governing third-party actions authorized, which could not be characterized as frivolous.   Angora Enterprises v. Condominium Ass'n of Lakeside Village, Inc., App. 4 Dist., 432 So.2d 792 (1983). 

 There was a complete absence of a justiciable issue of law or fact raised with regard to third-party plaintiff's claims for contribution and indemnity against third-party defendant and, therefore, third-party defendant was entitled to award of attorney fees against third-party plaintiff.   Puder v. Raymond Intern. Builders, Inc., App. 3 Dist., 424 So.2d 78 (1982), petition for review denied  434 So.2d 888. 

 89. Dismissals--In general  

 Dismissal of case would not justify attorney fee award under Florida law if suit was nonfrivolous at its inception.   Wendy's Intern., Inc. v. Nu-Cape Const., Inc., M.D.Fla.1996, 169 F.R.D. 680. 

 Dismissal of claim with prejudice did not warrant assessment of attorney's fee.   Jones v. Soldavini & Gualario, Inc., App. 2 Dist., 616 So.2d 1048 (1993). 

 Dismissal of suit does not necessarily justify attorney fee award if suit can be considered to have been nonfrivolous at its inception.   Lambert v. Nelson, App. 1 Dist., 573 So.2d 54 (1990). 

 Trial judge in tort action abused his discretion in failing to give plaintiff at least one chance to amend his complaint before dismissing the action with prejudice and awarding attorney fees to defendant.   Tucker v. Bray, App. 2 Dist., 458 So.2d 841 (1984). 

 Involuntary dismissal taken by landlord without prejudice in its suit against tenant for breach of lease agreement and fraud in inducement was not evidence that complaint and motion for restraining order were totally devoid of merit and, hence, was not a basis for entry of an award of attorney fees against landlord on request of tenant.   Executive Centers of America, Inc. v.  Durability Seating & Interiors, Inc., App. 3 Dist., 402 So.2d 24 (1981). 

 90. ---- Voluntary dismissals  

 Attorney's fees can be granted under Florida statute when claims have been dismissed or defeated as long as no justiciable issues of law or fact were raised by the claims, and although dismissal by itself will not support award, voluntary dismissal is not bar to award of attorney's fees under this section.   Burger King Corp. v. Mason, C.A.11 (Fla.)1983, 710 F.2d 1480, 219 U.S.P.Q. 693, rehearing denied  718 F.2d 1115, certiorari denied  104 S.Ct. 1599, 465 U.S. 1102, 80 L.Ed.2d 130. 

 Voluntary dismissal of claim does not automatically bar award of attorney fees under Florida law, but award may only be made following dismissal when there are no justiciable issues of law or fact.   Wendy's Intern., Inc. v. Nu-Cape Const., Inc., M.D.Fla.1996, 169 F.R.D. 680. 

 Additional party defendant in settled and voluntarily dismissed negligence action was not entitled to attorney fees, where it merely cited rule and statute under which fees were sought, and did not set forth statutory requisites or address how these were met.   Wendy's Intern., Inc. v. Nu-Cape  Const., Inc., M.D.Fla.1996, 169 F.R.D. 680. 

 Voluntary dismissal of negligence action did not justify attorney fee award to additional party defendant, under Florida law, as genuine issue as to contract interpretation existed in case, rendering it nonfrivolous.   Wendy's Intern., Inc. v. Nu-Cape Const., Inc., M.D.Fla.1996, 169 F.R.D. 680. 

 General contractor which constructed restaurant, and which was voluntarily dismissed in restaurant owner's negligence and breach of contract claims arising from fire, was not entitled to attorney's fees on asserted basis that complaint failed to raise justiciable issue of law or fact;  given contractor's position with respect to restaurant, there were undoubtedly justiciable issues of law and fact upon which owner filed complaint.   Wendy's Intern., Inc. v. Nu-Cape Const., Inc., M.D.Fla.1996, 164 F.R.D. 694, motion to amend denied  169 F.R.D. 680. 

 After plaintiff voluntarily dismissed suit against one of three defendants, that defendant was entitled to only those attorney fees that could be attributed solely to her defense, rather than fees expended for all of the defendants;  no justiciable issue had been raised against dismissed defendant, but justiciable issues were raised as to the remaining defendants, and fees incurred consisted mainly of the defense of those substantive claims.  Froman v. Kirland, App. 4 Dist., 746 So.2d 1120 (1999), rehearing denied, review denied. 

 If there is no justiciable issue of law or fact to support any claim against defendant, defendant may be entitled to attorney fees even if plaintiff files a voluntary dismissal.   Froman v. Kirland, App. 4 Dist., 746 So.2d 1120 (1999), rehearing denied, review denied. 

 Voluntary dismissal by claimant makes the opposing party a "prevailing party" as regards his or her entitlement to prevailing party attorney fees; court need not determine whether opposing party has conclusively shown that he or she would not have been found liable on dismissed claim had case been actually determined on its merits.   Boca Airport, Inc. v. Roll-N-Roaster of Boca, Inc., App. 4 Dist., 690 So.2d 640 (1997), rehearing denied, review dismissed  698 So.2d 543. 

 Simply because case is terminated by voluntary dismissal, either with or without prejudice, defendant's entitlement to fees is not eliminated under general attorney fees statute or offer of judgment statute.   Tangerine Bay Co. v. Derby Road Investments, App. 2 Dist., 664 So.2d 1045 (1995), review dismissed  669 So.2d 250. 

 Attorney fees could not be awarded following voluntary dismissal of complaint, where voluntary dismissal was taken after trial court dismissed amended complaint and granted leave to file second amended complaint, so that statutory requirement of complete absence of justiciable issues was not satisfied.  Westwood Community Two Ass'n, Inc. v. Lewis, App. 4 Dist., 662 So.2d 1011 (1995). 

 Party is not liable for attorney fees under statute permitting award of such fees when there is complete absence of justiciable issues simply because it took voluntary dismissal;  such fees can be awarded only where there is complete absence of justiciable issue.   Westwood Community Two Ass'n, Inc. v. Lewis, App. 4 Dist., 662 So.2d 1011 (1995). 

 For purposes of award of attorney fees for asserting frivolous claim or defense, frivolousness is measured when the claim or defense is initially presented, and thus not every litigant who voluntarily dismisses case is subject to attorney fees.   Carnival Leisure Industries, Ltd. v. Holzman, App. 4 Dist., 660 So.2d 410 (1995). 

 Casino owner's voluntary dismissal of its action to recover gambling loan, following appellate court decision in unrelated action that such gambling debts were not enforceable, did not preclude award of attorney fees to alleged debtor, as nondismissing party, pursuant to attorney fee provisions of gambling contract and to Rule of Civil Procedure governing award of attorney fees as costs.   Carnival Leisure Industries Ltd. v. Arviv, App. 3 Dist., 655 So.2d 177 (1995). 

 Defendant is not precluded from statutory award of attorney fees simply because case is terminated by voluntary dismissal, either with or without prejudice.   Tampa Letter Carriers, Inc. v. Mack, App. 2 Dist., 649 So.2d 890 (1995). 

 Mortgagee was entitled to attorney fees in action brought by guarantor on mortgage that had been foreclosed to set aside default judgment;  guarantor had exhausted his remedies in prior motion requesting same relief made to trial court that had issued default judgment, and thus doctrine of res judicata precluded relitigation of claim in a different county, and fact that guarantor voluntarily dismissed his action did not preclude award of attorney fees.  Bay Financial Sav. Bank, F.S.B. v. Hook, App. 2 Dist., 648 So.2d 305 (1995). 

 Voluntary dismissal, although not itself a concession of inability to present colorable claim, does not necessarily avert award of attorney fees.   Bay Financial Sav. Bank, F.S.B. v. Hook, App. 2 Dist., 648 So.2d 305 (1995). 

 There was no factual basis for award of attorney fees based on finding that third-party action which had been voluntarily dismissed was frivolous.  Dalia v. Duda, App. 3 Dist., 576 So.2d 868 (1991), on subsequent appeal  605 So.2d 1281, opinion revised and superseded  605 So.2d 1282. 

 Order awarding attorney fees to defendants could not stand absent specific determination that complaint was frivolous, particularly where record did not indicate total lack of justiciable issues;  voluntary dismissal against defendants in and of itself was not concession of inability to present colorable case, and subsequent settlement with other defendants indicated that plaintiff's claim was not entirely frivolous, at least as to some defendants.  Solimando v. Aloha Medical Center, App. 2 Dist., 566 So.2d 580 (1990). 

 Voluntary dismissal of contract action did not support award of attorney fees under this section, since the dismissal did not go to the merits of the case and the claim itself was not devoid of merit.   Xerox Corp. v. Sharifi, App. 5 Dist., 502 So.2d 1003 (1987). 

 Award of attorney fees against Department of Health and Rehabilitative Services, after its voluntarily dismissing suit filed to establish paternity of child of public assistance recipient and to require payment of support and reimbursement to Department for previous assistance, on ground that there was complete absence of justiciable issue of either law or fact at time of dismissal, was not proper, given Department's reliance upon recipient's affidavit concerning paternity in initiating suit and its dismissing case when it became obvious that recipient would no longer support its position.  State, Dept. of Health and Rehabilitative Services, Office of Child Support Enforcement ex rel. Cook v. Carr, App. 2 Dist., 501 So.2d 30 (1986). 

 In general contractor's action for contribution and indemnity against subcontractor and its liability insurer, awarding $4,200 in attorney's fees to subcontractor after general contractor filed notice of voluntary dismissal was not error, in view of finding that subcontractor was not involved in underlying accident.   B.R. Fries & Associates, Inc. v. Dublin Co., App. 3 Dist., 494 So.2d 291 (1986). 

 For purposes of imposing punitive attorney fee award against plaintiffs, fact that defendant was voluntarily dismissed from suit by plaintiffs which arose from motor vehicle collision and that she was designated as an owner of car involved in accident rather than a bailee as established in her deposition, did not make her joinder as a defendant frivolous.   McHan v. Huggins, App. 5 Dist., 459 So.2d 1172 (1984). 

 Plaintiffs' dismissal of the claims against defendants was not significant factor with respect to issue of attorney's fee award.   Stevenson v. Rutherford, App. 4 Dist., 440 So.2d 28 (1983). 

 In determining whether third-party action by developer, being sued for defective sprinkler system, against sprinkler subcontractor involved complete absence of justiciable issue of either law or fact for purpose of determining award of attorney fees, it was not significant that developer voluntarily dismissed its claim against sprinkler subcontractor, or that developer's chance of success against sprinkler subcontractor was slim.   Angora Enterprises v. Condominium Ass'n of Lakeside Village, Inc., App. 4 Dist., 432 So.2d 792 (1983). 

 Attorney fees are taxable under this section after a voluntary dismissal if based upon a finding of a complete absence of a justiciable issue of either law or fact.   Merrill Enterprises, Inc. v. Barkett Oil Co. of Florida, App. 4  Dist., 421 So.2d 770 (1982). 

 Holding a party liable for attorney fees solely because they bring a law suit and then take a voluntary dismissal would have deleterious effect of discouraging parties from seeking voluntary dismissals and is not what is contemplated by statute.   Executive Centers of America, Inc. v. Durability Seating & Interiors, Inc., App. 3 Dist., 402 So.2d 24 (1981). 

 A voluntary dismissal will authorize an award of attorney fees under this section where trial court finds that there is a complete absence of a justiciable issue of either law or fact.   MacBain v. Bowling, App. 3 Dist., 374 So.2d 75 (1979). 

 91. ---- Failure to state cause of action, dismissals  

 After complaint was dismissed with prejudice because it did not statecause of action, attorney's fees could not be awarded to prevailing party unless court found absence of any justiciable issue of either law or fact.   Ware v. Land Title Co. of Florida, Inc., App. 2 Dist., 582 So.2d 46 (1991). 

 Dismissal on the pleadings of count alleging tort of invasion of privacy was not sufficient ground to award attorney fees under statute on basis of lack of justiciable issue, where leave to amend had been specifically granted by court on two occasions, and circuit court order dismissing second amended complaint demonstrated that decision required serious consideration by the court and determination of degree of intrusion.   Stoddard v. Wohlfahrt, App. 5 Dist., 573 So.2d 1060 (1991), cause dismissed  581 So.2d 1310. 

 Not every party that prevails in a motion to dismiss for failure to state a cause of action is automatically entitled to attorney fees under this section governing award of attorney fees to prevailing party in civil action.  Sepner v. Village of Royal Palm Beach, App. 4 Dist., 444 So.2d 68 (1984). 

 Mere failure of plaintiff to state a cause of action in original or amended pleadings was not sufficient, in and of itself, to support finding that claim was so lacking in merit as to justify award of attorney fees.   Strothman v. Henderson Mental Health Center, Inc., App. 4 Dist., 425 So.2d 1185 (1983). 

 92. ---- Absolute privilege, dismissals  

 Trial court did not abuse its discretion in refusing to award attorney fees to defendant in defamation action dismissed due to absolute privilege of defendant, a sheriff, as to statements, which were made in relation to his official duty.   Freeman v. Valdez, App. 3 Dist., 393 So.2d 1173 (1981). 

 93. Summary judgment--In general  

 Merely prevailing on motion for summary judgment does not mean action is frivolous for purposes of award of attorney fees.   Rojas v. Drake, App. 2 Dist., 569 So.2d 859 (1990). 

 Debtor was not entitled to award of attorney fees on theory of frivolous suit against creditor after creditor brought suit against it on same debt that had led to summary judgment in debtor's favor on creditor's assignee's earlier claim of account stated on same debt;  standard of no genuine issue of material fact and entitlement to judgment as matter of law, as applicable to summary judgment motions, was not equivalent to finding of frivolousness.   Personnel One, Inc. v. John Sommerer & Co., P.A., App. 3 Dist., 564 So.2d 1217 (1990). 

 Standard for summary judgment is not equivalent to requirement of frivolousness for award of attorney fees.   Maryland Cas. Ins. Co. v. Semmer Elec., Inc., App. 2 Dist., 535 So.2d 670 (1988). 

 Attorney fees were improperly assessed against broker pursuant to this section after entry of summary judgment in favor of defendant in broker's suit for commission.   Alario & Associates, Inc. v. Jorge Resendiz, Inc., App. 2 Dist., 516 So.2d 1081 (1987). 

 Trial court's denial of third-party defendant's motion for summary judgment was insufficient to demonstrate a justiciable issue of law or fact that would preclude award of attorney fees against third-party plaintiff.   Puder v. Raymond Intern. Builders, Inc., App. 3 Dist., 424 So.2d 78 (1982), petition for review denied  434 So.2d 888. 

 94. ---- Limitations, summary judgment  

 City's suit againstcontractor was not so clearly devoid of merit as to make it completely untenable, as required before contractor could be awarded attorney fees, even though contractor claimed it was apparent from city's own records that suit was time barred; statute of limitations was affirmative defense that could be waived after filing of complaint, and there was nothing in record indicating city knew defense would be raised at time it commenced suit.   City of St. Petersburg v. S & E Contractors, App. 2 Dist., 697 So.2d 1321 (1997). 

 Award of attorney fees to defendant, after entry of summary judgment in favor of defendant was improper on basis that once defendant raised defense of limitations and plaintiff failed to immediately take position and act, lawsuit was devoid of merit and amounted to frivolous action;  trial court had determined that there was not complete absence of justiciable issue of either law or fact raised by plaintiff's complaint.   Piancone v. Engineering Design, Inc., App. 5 Dist., 534 So.2d 896 (1988). 

 95. ---- Denial of summary judgment  

 Judicial issue sufficient to deny summary judgment motion in subrogation claim arising from automobile accident precluded later award of attorney fees under statute authorizing award in action which is without basis and frivolous, even though directed verdict was granted on subrogation claim.   Kahn For Use and Benefit of Amica Mut. Ins. Co. v. Kahn, App. 3 Dist., 630 So.2d 223 (1994). 

 Claim that lawsuit had been changed to allow common-law action for retaliatory discharge of employee for testifying at unemployment compensation hearing was not frivolous so as to warrant award of attorney fees on appeal.   Wiggins v. Southern Management Corp., App. 4 Dist., 629 So.2d 1022 (1993). 

 Trial court's denial of summary judgment to purchasers of land seeking damages for vendors' failure to execute partial releases for lots in proposed subdivision, sold by purchasers, demonstrated existence of justiciable issue of law or fact precluding award of attorneys fees to purchasers.   First v. Carver, App. 2 Dist., 504 So.2d 50 (1987). 

 96. ---- Reversal of summary judgment  

 Boat seller's mere filing of general denial and not otherwise defending claim that seller failed to deliver boat conforming to sales contract was not alone sufficient basis for award of attorney fees to plaintiff for frivolous defense; answer asserted no baseless claims or stonewall defenses, and thus seller's position could not be said to be clearly devoid of merit.   Sunshine Boating Center, Inc. v. Heuer, App. 4 Dist., 709 So.2d 625 (1998). 

 In suit brought by prospective vendors against prospective purchasers who were unable to secure a large enough loan commitment to consummate the sale, seeking damages for breach of contract and/or one-half the deposit posted under the contract, the trial court erred in holding, as a matter of law, that the purchasers used "every diligent effort" to secure the minimum loan commitment required by the terms of the agreement;  furthermore, as the final summary judgment was reversed, so too did the award of attorney fees to the purchasers have to be set aside.   Fieldstone v. Chung, App. 3 Dist., 416 So.2d 11 (1982). 

 97. Directed verdicts  

 Judicial issue sufficient to deny summary judgment motion in subrogation claim arising from automobile accident precluded later award of attorney fees under statute authorizing award in action which is without basis and frivolous, even though directed verdict was granted on subrogation claim.   Kahn For Use and Benefit of Amica Mut. Ins. Co. v. Kahn, App. 3 Dist., 630 So.2d 223 (1994). 

 Although trial court directed verdict in defendant's favor as to two out of three counts, plaintiff's claim was not so frivolous nor devoid of merit as to permit conclusion that there was no justiciable issue of law or fact so as to warrant award of attorney's fees to defendant.   Crawford v. American Household Storage Co. of Florida, Inc., App. 4 Dist., 509 So.2d 1358 (1987), review denied  518 So.2d 1274. 

 Although broker's evidence was insufficient to survive defense motion for directed verdict in commission case and although trial court warned counsel of that probability at outset of trial, there was no basis for award of attorney fees against broker on ground of complete absence of a justiciable issue.  A.M. Shandloff, Inc. v. Richter, App. 3 Dist., 445 So.2d 358 (1984). 

 98. Default judgments  

 No attorney fees could be awarded, pursuant to this section, where defendant never raised any defenses of any kind but simply allowed default judgment to be entered against him.   Cabral v. Diversified Services, Inc., App. 3 Dist., 560 So.2d 246 (1990). 

 Application of this section providing that trial court shall award reasonable attorney fees to prevailing party in any civil action in which court finds that there was complete absence of justiciable issue of either law or fact raised by losing party is not limited to those parties who "raise" nonjusticiable issue, but instead, fees may be assessed against defendant in default.   Castaway Lounge of Bay County, Inc. v. Reid, App. 1 Dist., 411 So.2d 282 (1982). 

 Where defendant fails to appear in action and final judgment is thereafter entered in plaintiff's favor upon a default, plaintiff is never entitled to award of attorney's fees under this section authorizing award of attorney's fees to prevailing party.   Sachs v. Hoglund, App. 3 Dist., 397 So.2d 447 (1981). 

 99. Frivolous appeals--In general  

 Appellate attorney's fees and costs would be assessed against appellant for bringing appeal without merit, where appellant claimed that fact issue existed as to date of accident based on conflict between date alleged in plaintiff's complaint and the date she affirmed under oath and her attorney conceded at court hearing;  trial court in its discretion could impose all or portion of attorney's fee award against her attorney.   Dicus v. District Bd. of Trustees for Valencia, App. 5 Dist., 734 So.2d 563 (1999). 

 Contractor and architect were not entitled to attorney fees following decision of appellate court that putative lowest bidder was not entitled to construction contract award;  bidder's claim was not frivolous, as only two of multiple counts were dismissed by directed verdict and jury rendered verdict in his favor on other counts, bidder was raising legitimate albeit not ultimately successful point, that owner and architect had obligation not to award contract in arbitrary and capricious manner, and also bidder was making good faith argument for change in existing law, with regard to contract provisions allowing owner to reject any or all bids.   Fairview Properties, Inc. v. Pate Const. Co., Inc., App. 4 Dist., 638 So.2d 998 (1994). 

 Claim that lawsuit had been changed to allow common-law action for retaliatory discharge of employee for testifying at unemployment compensation hearing was not frivolous so as to warrant award of attorney fees on appeal.   Wiggins v. Southern Management Corp., App. 4 Dist., 629 So.2d 1022 (1993). 

 Utility was entitled to appellate attorney's fees in action by petitioner who challenged county's decision to grant rate increase to utility;  there was no justiciable issue on appeal since the only argument raised by petitioner was that circuit court's denial of petition for writ of certiorari challenging administrative body decision was not supported by evidence, and Court of Appeal was precluded from disagreeing with circuit court's evaluation of evidence.  Branch v. Charlotte County, App. 2 Dist., 627 So.2d 577 (1993). 

 Imposition of attorney fees under frivolous litigation statute was warranted for continuing to press appeal after resolution of sole justiciable issue involving whether it was necessary to request attorney fees in the pleadings; although appeal was not frivolous when filed, it became frivolous after resolution of sole justiciable issue.   Sykes v. St. Andrews School, App. 4 Dist., 625 So.2d 1317 (1993). 

 Former wife was entitled to attorney fees as result of former husband's frivolous appeal from trial court's action striking his motion to set aside final judgment of dissolution which was not filed until eight years after dissolution was rendered;  motion to set aside judgment based on fraud had to be filed within year from entry of judgment.   Parker v. Parker, App. 4 Dist., 585 So.2d 328 (1991). 

 Attorney fees were recoverable by adversary's attorneys against whom defamation and extortion action was brought, based on allegations made by attorneys in motion to dismiss appeal in partnership dissolution action in which plaintiff was on the opposing side.   Ponzoli & Wassenberg, P.A. v. Zuckerman, App. 3 Dist., 545 So.2d 309 (1989), review denied  554 So.2d 1170. 

 Appeal from denial of enforcement of oral contract to make will was not so frivolous as to justify award of attorney fees;  action was not totally devoid of merit.   Renfro v. Dodge, App. 4 Dist., 520 So.2d 690 (1988). 

 Where party raised meritorious issue on appeal, opposing party was not entitled to award of attorney fees.   Staff v. Trafalgar Developers of Florida, Inc., App. 2 Dist., 518 So.2d 981 (1988). 

 Appeals in dissolution action unaccompanied by all of the evidence that was before the trial court, either in form of transcript of testimony or stipulated statement, are subject to summary dismissal and favorable disposition of motions for attorney's fees.   Beasley v. Beasley, App. 5 Dist., 463 So.2d 1248 (1985). 

 Where, with singular exception that lease payments sued for were due in different county, virtually every pertinent contact with case was with transferee forum, trial court properly exercised its discretion in transferring venue to such forum, and appeal from venue transfer order was frivolous.  Southeast First Leasing, Inc. v. Koontz, App. 3 Dist., 431 So.2d 333 (1983). 

 Where petition for common-law certiorari was moot as to one issue and premature as to the other, respondents were entitled to award of reasonable attorney fees.   Cicenia v. Mitey Mite Race Tracks, Inc., App. 4 Dist., 415 So.2d 128 (1982). 

 Where sole issue raised on appeal in probate matter was testamentary capacity but such issue was not included in the pleading or presented as a contested issue at trial, the appeal was frivolous warranting taxation of attorney fees.   Ferguson v. Ferguson's Estate, App. 4 Dist., 410 So.2d 617 (1982). 

 Defendant who was granted summary judgment was not entitled to attorney fees on codefendants' appeal from the summary judgment, in that codefendants' position that the summary judgment order was appealable by them, although unsuccessful on the merits, was not frivolous.   Belcher v. First Nat. Bank of Miami, App. 3 Dist., 405 So.2d 754 (1981). 

 Although this section providing for award of reasonable attorney's fees to prevailing party in civil action in which court finds complete absence of justiciable issue does not specifically authorize attorney's fees on appeal, when read in conjunction with § 59.46 pertaining to manner in which request for attorney's fees for services in appellate court shall be presented, this section does authorize such fees on appeal.   T. I. E. Communications, Inc. v. Toyota Motors Center, Inc., App. 3 Dist., 391 So.2d 697 (1980). 

 100. ---- Defense of ruling, frivolous appeals  

 Successful appellant was not entitled to attorney fees, pursuant to this section in that appellee's defense of trial court ruling could not be held frivolous as matter of law;  judgment of trial court carries with it presumption of correctness.   Coral Springs Roofing Co., Inc. v. Campagna, App. 4 Dist., 528 So.2d 557 (1988). 

 Appellees' defense of final summary judgment entered in their favor in county court, without filing cross appeal, necessarily involved advancement of justiciable issues, and thus, circuit court, sitting in its appellate capacity, departed from essential requirements of law when it found no justiciable issue of law or fact and awarded attorney fees to appellant under  West's F.S.A. § 57.105.   McNee v. Biz, App. 4 Dist., 473 So.2d 5 (1985). 

 101. ---- Default judgments, frivolous appeals  

 Corporate appellant was entitled to attorney fees, in that appellee's arguments, that appellant lacked standing to contest default and default judgment and that service of process by publication in action for damages arising out of breach of contract, breach of warranty, fraud and negligent misrepresentation was proper, were manifestly frivolous.   New England Rare Coin Galleries, Inc. v. Robertson, App. 3 Dist., 506 So.2d 1161 (1987). 

 Position on appeal of denial of motion to vacate default judgment that it was policy of state courts to exercise liberality in vacating defaults and to favor decisions on merits, that predicate for motion to set aside default was excusable neglect, and that defaulting party's neglect fell within framework of state's decisional law was "frivolous," justifying award to attorney's fees on appeal to opposing party.   T. I. E. Communications, Inc. v. Toyota Motors Center, Inc., App. 3 Dist., 391 So.2d 697 (1980). 

 102. Waiver  

 Mere fact that defendant sought attorney fees under same contractual provision relied on by plaintiffs was insufficient to warrant application of exception to rule that failure to plead claim for attorney fees waives claim.   Stockman v. Downs, 573 So.2d 835 (1991). 

 103. Jurisdiction  

 A trial court retains jurisdiction to make a determination concerning the reasonableness of litigation even after the filing of a notice of voluntary dismissal.   Van Meter v. State, App. 1 Dist., 726 So.2d 388 (1999), review denied  735 So.2d 1289. 

 While final judgment in county court on merits of parties' underlying dispute did not reserve jurisdiction to award attorney's fee to prevailing party, it was unnecessary for it to do so because any postjudgment motion for attorney's fee would raise collateral and independent claim.   McAskill Publications, Inc. v. Keno Bros. Jewelers, Inc., App. 4 Dist., 647 So.2d 1012 (1994). 

 Withdrawal of law firm which was plaintiff's counsel from representation of its client after final judgment and during hiatus between first, incomplete hearing on attorney fees and second hearing did not deprive lower court of jurisdiction to award statutory attorney fees against law firm for lack of justiciable issue.   Horticultural Enterprises v. Plantas Decorativas, LTDA, App. 5 Dist., 623 So.2d 821 (1993). 

 Once count for invasion of privacy, which had been added to small claims action, was transferred to circuit court, all issues associated with that count, including attorney fees, should have been determined by the circuit court, and county court lacked jurisdiction to make attorney fee award.  Stoddard v. Wohlfahrt, App. 5 Dist., 573 So.2d 1060 (1991), cause dismissed  581 So.2d 1310. 

 Trial court should not have retained jurisdiction of issue of attorney's fees that could be awarded in action in which trial court invalidated attempt by corporation consisting of owners of lots in platted community, which had function of collecting assessment fees and maintenance, to impose age restrictions on lots sold without such restrictions.   Brookridge Community Property Owners, Inc. v. Brookridge, Inc., App. 5 Dist., 573 So.2d 972 (1991). 

 Trial court did not have jurisdiction to award attorney fees in connection with appeal of order dismissing counterclaim after granting motion to strike pleading as sham.   Wood v. Price, App. 2 Dist., 546 So.2d 88 (1989), review denied  553 So.2d 1166. 

 In action brought by employer against former employee to enforce a covenant not to compete, trial court erred in retaining jurisdiction to consider employee's prayer for attorney fees, since employer's claim, although unsuccessful, was not frivolous.   All-Brite Sales Co. v. Roderick, App. 1 Dist., 416 So.2d 1202 (1982). 

 Appeal of final judgment did not deprive trial court of jurisdiction to award judgment creditors costs pursuant to the appealed final judgment and attorney fees in connection with judgment debtor's rehearing motion which was found to be frivolous and filed solely for delay.   Ruby Mountain Const. & Development Corp. v. Raymond, App. 5 Dist., 409 So.2d 525 (1982). 

 Despite pendency of husband's appeal from denial of his motion to modify alimony provision of prior divorce decree, the trial court had jurisdiction to make postappeal cost award.   Bailey v. Bailey, App. 3 Dist., 392 So.2d 49 (1981). 

 104. Pleading attorney fees  

 Attorney fees award would be allowed, even though claimant had not specified which of two subsections of statute formed basis of his claim; pleadings provided sufficient notice that claimant could be seeking fees pursuant to either subsection.   Crane v. Barnett Bank of Palm Beach County, App. 4 Dist., 687 So.2d 1384 (1997). 

 Entitlement to statutory attorneys fees pursuant to section providing for award where there was complete absence of justiciable issue of either law or fact does not require that request for fees be specifically pled.   Ganz v. HZJ, Inc., 605 So.2d 871 (1992). 

 Claim for attorney fees, whether based on statute or contract, must be pled and failure to do so constitutes waiver of claim, with exception that where party has notice that opponent claims entitlement to attorney fees, and by its conduct recognizes or acquiesces to that claim or otherwise fails to object to failure to plead entitlement, that party waives any objection to failure to plead;  overruling  Prudence Mutual Casualty Co. v. Washington, 211 So.2d 556;   New Amsterdam Casualty Co. v. James, 122 Fla. 710, 166 So. 813;  and  National Benefit Life Insurance Co. v. Brown, 103 Fla. 758, 139 So. 193.  Stockman v. Downs, 573 So.2d 835 (1991). 

 There was no action or inaction on plaintiff's part in action for fraud and breach of contract that could be deemed to be recognition of fact that defendants intended to claim attorney fees or waiver of objection to defendants' failure to plead such claim and, thus, defendants waived contractual right to attorney fees by failure to plead.   Stockman v. Downs, 573 So.2d 835 (1991). 

 Imposition of attorney fees denied defendants their due process right to be heard, where fees were not pled prior to trial or included in request for admissions.   Greiner Engineering Sciences, Inc. v. Commercial Center Development Corp., App. 5 Dist., 508 So.2d 525 (1987). 

 Where plaintiff in suit against automobile manufacturer for negligence and breach of a warranty involving automobile moved to amend complaint only after trial was complete and where, also, failure to request attorney fees in pleadings was not controlling factor in the case, there was no abuse of trial court's discretion in denying motion.   Trexler v. Fiat Motor Co., App. 5 Dist., 400 So.2d 1320 (1981). 

 Where party is entitled by this section to an award of attorney's fees in an action, it is not essential, but the better practice, that party seeking such fees plead its entitlement to same in its complaint or answer.   Autorico, Inc. v. Government Employees Ins. Co., App. 3 Dist., 398 So.2d 485 (1981). 

 A trial court is required to award attorney's fees under this section pursuant to proper motion on due process notice in hearing, although such fees have not been specifically pled in the complaint or answer.   Autorico, Inc. v. Government Employees Ins. Co., App. 3 Dist., 398 So.2d 485 (1981). 

 105. Time for motion  

 Mortgagors properly pled their claim for attorney fees following mortgagees's voluntary dismissal of foreclosure action;  initial request for fees was set forth in answer with specific reference to applicable statute, and mortgagors repeated their request for fees in body of their motion for summary judgment and in prayer portion of motion, albeit without further reference to statutory authority upon which claim was based.   Landry v. Countrywide Home Loans, Inc., App. 1 Dist., 731 So.2d 137 (1999). 

 Fact that party did not plead prior to final judgment entitlement to attorney fees pursuant to statute which authorizes fee award if there was complete absence of justiciable issue of law or fact, was not fatal to claim.  National Environmental Products, Ltd., Inc. v. Falls, App. 4 Dist., 678 So.2d 869 (1996). 

 Party unreasonably delayed making request for attorney fee award pursuant to statute which authorizes fee award if there was complete absence of justiciable issue of law or fact, and delay resulted in unfair surprise, barring any fee award, where motion was not filed until 19 months after entry of final judgment and six months after appellate mandate had issued affirming judgment.  National Environmental Products, Ltd., Inc. v. Falls, App. 4 Dist., 678 So.2d 869 (1996). 

 Movant who sought attorney fees based on allegedly complete absence of justiciable issue of law or fact, had to demonstrate special or extenuating circumstances,where movant delayed seeking attorney fees for 19 months postjudgment and for six months postmandate, a presumptively unreasonable period.   National Environmental Products, Ltd., Inc. v. Falls, App. 4 Dist., 678 So.2d 869 (1996). 

 Under statute permitting award of attorney's fees in civil action in which court finds complete absence of justiciable issue of either law or fact, one is not required to plead specifically request for attorney's fees in order to be entitled to fees.   Bruce v. Barcomb, App. 2 Dist., 675 So.2d 219 (1996). 

 Defendants were not barred from seeking attorney's fees, as provided for by parties' contract, following voluntary dismissal of complaint, even if defendants did not plead claim for fees prior to filing of voluntary dismissal, where dismissal was filed before defendant was required to file answer.  Bruce v. Barcomb, App. 2 Dist., 675 So.2d 219 (1996). 

 Trial court generally should not grant postjudgment motion for attorney's fees if filed almost three months after judgment on the merits because of "unreasonable tardiness."   McAskill Publications, Inc. v. Keno Bros.  Jewelers, Inc., App. 4 Dist., 647 So.2d 1012 (1994). 

 Failure of defendants to plead specifically request for attorney fees precluded their reciprocal claim for such fees in suit in which plaintiff requested attorney fees pursuant to contract.   Res Panel Refrigeration Corp. v. Bill Collins Refrigeration Services, Inc., App. 3 Dist., 636 So.2d 569 (1994). 

 Proof of attorney fees may be presented after final judgment, upon motion within reasonable time.   Stockman v. Downs, 573 So.2d 835 (1991). 

 It is not improper to adjudicate entitlement to attorney fees after resolution of other claims.   Stockman v. Downs, 573 So.2d 835 (1991). 

 Motion to tax costs was filed within reasonable time in action challenging change of trust beneficiary, where there was ongoing activity to enforce judgment.   Southford v. Hatton, App. 2 Dist., 566 So.2d 527 (1990). 

 106. Prior rulings  

 Once attorney fees were found to be reasonable, albeit by a former judge, successor judge abused discretion in denying fees on grounds that award was excessive.   Champlain Towers North Associates v. Cohen, App. 3 Dist., 481 So.2d 1259 (1986). 

 Trial court erred in failing to set attorney's fee award in accord with its prior finding as to reasonable attorney's fee in case.   Autorico, Inc. v. Government Employees Ins. Co., App. 3 Dist., 398 So.2d 485 (1981). 

 Even though prior order awarding attorney fee to defendant in criminal proceeding became the law of the case, District Court of Appeal retained authority to correct erroneous prior ruling, which was not authorized by this section or Appellate Procedure Rule 9.400.   State v. LoChiatto, App. 4 Dist., 381 So.2d 245 (1979). 

 107. Bifurcating issues  

 Trial court did not abuse its discretion in bifurcating issues of liability and damages in action for specific performance of contract for sale of home, damages, and attorney's fees, where contract provided that purchaser was to assume existing mortgage, interest rates had increased between date of execution of contract and interlocutory order decreeing specific performance, increased interest rate to be charged by mortgagee could not be fixed and determined until closing date, and thus until court decreed specific performance and closing date had been established, increased interest rate could not be determined for purpose of assessing damages.   Hernandez v. Leiva, App. 3 Dist., 391 So.2d 292 (1980). 

 108. Notice  

 Plaintiff had notice that one defendant was seeking attorney fees pursuant to contract, even though defendant did not specify subsection of statute under which fees were sought;  statute cited placed plaintiff on notice that fees were being sought either for lack of justiciable issue or from contract, and defendant was the only signatory to lease at issue.   Tri-County Development Group, Inc. v. C.P.T. of South Florida, Inc., App. 4 Dist., 740 So.2d 573 (1999), rehearing denied. 

 It was improper to tax fees and costs against plaintiff at summary judgment hearing without giving her prior notice.   Sclafano v. Sclafano, App. 4 Dist., 627 So.2d 1173 (1993), review denied  634 So.2d 626. 

 Prevailing defendant's notice of hearing regarding statutory attorney fees for lack of justiciable issue sought against law firm which represented plaintiff was not defective;  notice specifically requested fees to be assessed against counsel under statute and notice could not have misled law firm into concluding that fees were no longer sought from law firm after it filed notice of withdrawal from representing plaintiff following final judgment.  Horticultural Enterprises v. Plantas Decorativas, LTDA, App. 5 Dist., 623 So.2d 821 (1993). 

 Where party appeared pro se in trial court, did not waive notice of hearing for determination of amount of attorney fees and court costs, did not consent to entry of order awarding such fees and costs, fees and costs could not be assessed without notice and opportunity for hearing.   Staff v. Trafalgar Developers of Florida, Inc., App. 2 Dist., 518 So.2d 981 (1988). 

 Where defendant receives proper notice on motion for entitlement to attorney's fees and trial court after hearing elected to grant the motion, under these circumstances, defendant was not denied due process notice and hearing with respect to attorney's fee award in the cause.   Autorico, Inc. v. Government Employees Ins. Co., App. 3 Dist., 398 So.2d 485 (1981). 

 109. Evidence of frivolity  

 Evidence of mother's concession that putative father was not father should have been admitted in proceeding to determine whether paternity suit was frivolous and father was entitled to attorney fees.   Collins v. Brodzki, App. 3 Dist., 574 So.2d 1157 (1991). 

 There is no requirement that a trial court must take evidence to determine whether a matter is frivolous, it may do so on the record alone.   O'Brien v. Brickell Townhouse, Inc., App. 3 Dist., 457 So.2d 1123 (1984). 

 110. Required findings--In general  

 Under this section providing for reasonable attorney's fee award to prevailing party, there must be finding by the court that there was complete absence of justiciable issue raised by losing party, and same was true even where it was obvious to reviewing court that, by awarding fees pursuant to the statute, the trial judge found that claims met statutory standard.   Burger King Corp. v. Mason, C.A.11 (Fla.)1983, 710 F.2d 1480, 219 U.S.P.Q. 693, rehearing denied  718 F.2d 1115, certiorari denied  104 S.Ct. 1599, 465 U.S. 1102, 80 L.Ed.2d 130. 

 Award of attorney fees against personal representative and its law firm, under statute governing sanctions for raising unsupported claims or defenses, was improper, in action involving will contest, since court failed to make required findings on whether justiciable issue of either law or fact was raised by personal representative, and, if not, whether law firm nevertheless acted in good faith.   Russo & Baker, P.A. v. Fernandez, App. 3 Dist., 752 So.2d 716 (2000). 

 Trial court must make written findings in awarding attorney fees on ground that there was a complete absence of a justiciable issue of either law or fact raised by the complaint or defense of the losing party.   Mahaney v. Sumter Elec. Co-op., Inc., App. 5 Dist., 732 So.2d 373 (1999). 

 Trial court is required to make specific findings on awards of attorney fees as to both number of hours reasonably expended on litigation and reasonable hourly rate, and failure of court to make oral findings to support awards cannot be deemed harmless error.   Kelly v. Tworoger, App. 4 Dist., 705 So.2d 670 (1998). 

 Written findings as to whether action was completely lacking in any justiciable issue of law or fact may be made in order actually awarding attorney fees;  these required findings need not be made with order merely determining entitlement to fees without setting amount.   Avis Rent A Car Systems, Inc. v. Newman, App. 3 Dist., 641 So.2d 915 (1994). 

 Requirement of frivolousness for award of attorney fees under statute is finding of complete absence of justiciable issue of law and fact raised by losing party.   O'Brien v. Sarka, App. 2 Dist., 613 So.2d 47 (1993). 

 Trial court could make statutory award of attorney fees on ground that plaintiff's action was frivolous only if it made necessary findings based on record that action completely failed to raise any justiciable issue of law or fact.   Mickler v. Graham, App. 1 Dist., 611 So.2d 93 (1992). 

 Defendant was not entitled to attorney fees absent finding regarding complete absence of justiciable issue.   Hirtreiter v. Donovan, App. 2 Dist., 594 So.2d 342 (1992). 

 In awarding attorney fees on ground of complete absence of justiciable issue raised by complaint, trial court was required to set forth specific findings and state the grounds on which the fee award was based.   Key West Polo Club Developers, Inc. v. Towers Const. Co. of Panama City, Inc., App. 3 Dist., 589  So.2d 917 (1991). 

 Finding that there is no justiciable issue or fact must be express, and without it order awarding attorney's fees to prevailing party is technically deficient and must be reversed.   Ware v. Land Title Co. of Florida, Inc., App. 2 Dist., 582 So.2d 46 (1991). 

 Order assessing attorney fees for frivolous action was technically deficient in lacking a finding by trial court that there was complete absence of justiciable issue by losing party.   Maryland Cas. Ins. Co. v. Semmer Elec., Inc., App. 2 Dist., 535 So.2d 670 (1988). 

 Order assessing attorney fees for failure to raise justiciable issue must contain express finding that there was complete absence of justiciable issue raised by losing party.   Warshaw v. Monroy, App. 3 Dist., 515 So.2d 307 (1987). 

 Fees will not be awarded prevailing party on ground of complete absence of justiciable issue of either law or fact raised by losing party, unless court finds total or absolute lack of justiciable issue, which is tantamount to finding that action is frivolous and so clearly devoid of merit both of facts and law as to be completely untenable.   Muckenfuss v. Deltona Corp., 508 So.2d 340 (1987). 

 A judge's finding that he is "75% convinced" there was an absence of judicial issues is insufficient to show an action was frivolous, so as to support award of attorney fees to prevailing party on grounds of a complete absence of a justiciable issue of either law or fact raised by the losing party.   United Companies Financial Corp. v. Hughes, App. 2 Dist., 460 So.2d 585 (1984). 

 In absence of finding that forfeiture action was clearly devoid of merit, defendant was not entitled to attorney fees.   Sheriff of Alachua County v. Hardie, App. 1 Dist., 433 So.2d 15 (1983). 

 Before award of attorney fees may be made, there must be a finding that the position advanced by the losing party was virtually frivolous;  that finding must be predicated on substantial competent evidence presented to the court at the hearing on attorney fees or otherwise before the court.   Strothman v. Henderson Mental Health Center, Inc., App. 4 Dist., 425 So.2d 1185 (1983). 

 Order awarding attorney fees pursuant to this section in civil action was insufficient and had to be reversed where court did not make a finding that there was a complete absence of a justiciable issue raised by losing party.  Apgar & Markham Const. of Florida, Inc. v. Macasphalt, Inc., App. 2 Dist., 424 So.2d 41 (1982). 

 Finding of no justiciable issue is essential to sustain an award of attorney fees under this section authorizing an award of attorney fees to prevailing party if there has been a complete absence of a justiciable issue.   Suwannee County v. Garrison, App. 1 Dist., 417 So.2d 1070 (1982). 

 Where judgment of voluntary dismissal contained proper specific findings of complete lack of justiciable issue, award of attorney fees to defendants was appropriate.   Fierer v. 18th Ave. Development Corp., App. 3 Dist., 417 So.2d 1005 (1982), petition for review denied  429 So.2d 5. 

 Without trial court's finding of complete absence of justiciable issue raised by losing party, order assessing attorney fees was technically deficient and would be reversed.   Whitten v. Progressive Cas. Ins. Co., 410 So.2d 501 (1982). 

 Order awarding attorney's fees under this section of Florida statutes must contain a finding that there was a complete absence of justiciable issue of either law or fact raised.   Autorico, Inc. v. Government Employees Ins. Co., App. 3 Dist., 398 So.2d 485 (1981). 

 This section authorizing award of attorney's fees to prevailing party requires as prerequisite to award thereunder that losing party in civil litigation raise issues for determination which in their entirety completely lack justiciability in law and fact, or, in other words, are frivolous.   Sachs v. Hoglund, App. 3 Dist., 397 So.2d 447 (1981). 

 Under this section providing for award of attorney's fee to prevailing party in civil action in which there is complete absence of justiciable issue raised by losing party, trial court's finding of complete absence of justiciable issue is justified where attempt to create controversy is "frivolous."   Hernandez v. Leiva, App. 3 Dist., 391 So.2d 292 (1980). 

 In order to find complete absence of justiciable issue of either law or fact raised by losing party so as to entitle prevailing party in civil action to award of attorney fees, trial court must find that the action is so clearly devoid of merit both on facts and law as to be completely untenable;  merely losing, either on the pleadings or by summary judgment, is not enough to invoke operation of this section.   Allen v. Dutton's Estate, App. 5 Dist., 384  So.2d 171 (1980), petition for review denied  392 So.2d 1373. 

 Order awarding attorney fees to prevailing party in civil contempt proceeding against municipality was technically deficient in absence of finding that there was a complete absence of a justiciable issue of either law or fact raised by the losing party, thus requiring remand for appropriate finding.   City of Miami Beach v. Town of Bay Harbor Islands, App. 3 Dist., 380 So.2d 1112 (1980). 

 111. ---- Reasonableness, required findings  

 Order awarding attorney fees to prevailing party in legal malpractice action was defective in failing to make requisite statutory finding that there was complete absence of justiciable issue of either law or fact raised by plaintiff.   Broad and Cassel v. Newport Motel, Inc., App. 3 Dist., 636 So.2d 590 (1994). 

 Trial court must determine reasonableness of assessment of attorney fees against party according to guidelines articulated in case law and it must set forth its findings.   Staff v. Trafalgar Developers of Florida, Inc., App. 2 Dist., 518 So.2d 981 (1988). 

 112. ---- Remand, required findings  

 Reversal of award of attorney's fees to prevailing party pursuant to this section and remand to trial court was required to enable trial court to make appropriate finding as to whether there was complete absence of justiciable issue raised by losing party;  if no such issue existed, prevailing party was entitled to attorney's fee award.   Schwartz v. W-K Partners, App. 5 Dist., 530 So.2d 456 (1988). 

 Where order appealed from contained no finding by Circuit Court regarding complete absence of justiciable issue, cause would be remanded with directions to make appropriate finding based on record as to whether there was complete absence of any justifiable issues, and to then assess or deny attorney fees based on that finding.   Fox v. Loeffler, App. 4 Dist., 434 So.2d 2 (1983). 

 113. Order  

 Trial court's attorney fee award to parties who successfully challenged insurer's attempt to depose records custodian of their health care provider was deficient, where award failed to set out basis and reasons for finding an entitlement to attorney fees, and failed to make findings regarding number of hours, hourly rate, and any multiplier, which were employed in calculating fee amount.   Home Ins. Co. v. Gonzalez, App. 3 Dist., 648 So.2d 291 (1995). 

 Trial court's order awarding attorney fees to putative father in action brought by Department of Health and Rehabilitative Service (HRS) was deficient in failing to state statutory basis for award and failing to expressly find that there was no justiciable issue of law or fact.   P.N. v. D.P., App. 2 Dist., 626 So.2d 271 (1993). 

 If trial court intended to award attorney fees upon basis that any claim asserted by plaintiff below was frivolous and completely untenable, it should have said so explicitly in its order.   S.A.B.T.C. Townhouse Ass'n, Inc. v. Schmitz, App. 5 Dist., 565 So.2d 827 (1990). 

 114. Mandatory award  

 Once determination has been made by trial court that there is complete absence of justiciable issue of law or fact, award to prevailing party who properly moves for such fees is required.   Debra, Inc. v. Orange County, App. 5 Dist., 445 So.2d 404 (1984). 

 Defendant was entitled to attorney fees on appeal of judgment denying attorney fees in action dismissed for complete absence of justiciable issue of law or fact.   Debra, Inc. v. Orange County, App. 5 Dist., 445 So.2d 404 (1984). 

 Use of the word "shall" in this section providing for award of attorney fees when frivolous action is brought evidences legislative intent to impose mandatory penalty in the form of reasonable attorney fees once determination has been made that there is complete absence of justiciable issue raised by losing party.   Wright v. Acierno, App. 5 Dist., 437 So.2d 242 (1983). 

 115. Time of ruling  

 Point in time to assess whether to grant fees on ground of complete absence of justiciable issue of law or fact raised by complaint is at time of filing of complaint.  West's F.S.A. § 57.105.   Haas v. Roe, App. 2 Dist., 696 So.2d 1254 (1997). 

 Trial judge should not have ruled on pending motion for attorney fees, which alleged that counterclaim was completely devoid of justiciable issues of law or fact, subsequent to defendant's request for disqualification of judge; disqualification motion was filed before judge had indicated how he would determine fee issue, and thus subsequent entry of fee order could not be denominated a ministerial act undertaken in fulfillment of earlier ruling.  Airborne Cable Television, Inc. v. Storer Cable TV of Florida, Inc., App. 2 Dist., 596 So.2d 117 (1992). 

 116. Amount awarded--In general  

 Amount of attorney fees to be awarded against party that sought to become plaintiff, in lawsuit by purchaser against vendor of condominium unit based on nondisclosure, was limited to amount of time attributable to aborted attempt to become party in lawsuit, and award of fees that was identical amount awarded against purchaser party plaintiff based on attorney fee provision of contract was improper; even though attempted plaintiff was not party to sales contract and thus could not be liable for fees under contract, assessment of fees was proper under statute.   Kelly v. Tworoger, App. 4 Dist., 705 So.2d 670 (1998). 

 Attorneys' fees and costs could not be awarded for time spent litigating amount of attorneys' fees to be awarded;  such award did not have statutory basis.   Eisman v. Ross, App. 3 Dist., 664 So.2d 1128 (1995), review dismissed  668 So.2d 603, review dismissed  670 So.2d 937. 

 In suit for breach of fiduciary duty, substantial, competent evidence supported trial court's decision to award attorney fees at rate of $200 per hour for 50 hours of work performed by fiduciary's counsel and for six hours of trial level work and six hours of appellate level work performed by fiduciary, acting as his own co-counsel.   Miller v. Transflorida Bank, App. 4 Dist., 656 So.2d 1364 (1995). 

 Procedure followed by trial court in determining amount of attorney fees to be awarded to former wife was not erroneous, inasmuch as court made specific findings as to hourly rate and hours expended, and actually awarded less than amount requested, giving rise to implicit finding that former wife should have borne at least portion of her own fees.   Battista v. Battista, App. 1 Dist., 585 So.2d 459 (1991). 

 Competent, substantial evidence existed to support court's finding, when imposing sanctions on appellant for pursuing frivolous appeal, that appellee's counsel expended 60 hours' time on case;  appellee's counsel testified that his representation of 60-hour investment of time in earlier appeal was adduced from his own records, and given complex nature of work on case court was justified in accepting appellee's explanation for lack of specificity in record of time spent on various parts of case.   Hatcher v. Roberts, App. 1 Dist., 538 So.2d 1300 (1989), review denied  551 So.2d 461. 

 Court's award of attorney fees to appellee for appellant's frivolous appeal at $100 per hour was proper, although appellee's counsel charged his client only $65-$85 per hour;  appellee's counsel gave discounted rate to appellee based on continuing business relationship between parties, and appellant could not benefit from that contractual agreement.   Hatcher v. Roberts, App. 1 Dist., 538 So.2d 1300 (1989), review denied  551 So.2d 461. 

 Award of attorney fees in favor of successful party when action is found to have been frivolous must be based only on reasonable value of services rendered by attorney, not on whether or how much prevailing party has actually paid.  Wright v. Acierno, App. 5 Dist., 437 So.2d 242 (1983). 

 117. ---- Excessive fees, amount awarded  

 Award of $10,000 in attorney fees was excessive for defending uncomplicated second appeal and should not have exceeded $5,000;  four hours and forty-five minutes were spent educating client, attorney, about case and appellate proceedings, fee for trial court representation was only $7,337.50, four hours and forty-five minutes were claimed for reading 14-page reply brief, three and one-half hours were claimed for reading and research of motion for rehearing, and other unnecessary hours were claimed for motion to strike appellant's brief and motion for extension of time to file brief and for clarification of order.   Dalia v. Alvarez, App. 3 Dist., 605 So.2d 1282 (1992). 

 Claim for excessive hours on appeal is subject to reduction by court.    Dalia v. Alvarez, App. 3 Dist., 605 So.2d 1282 (1992). 

 Award of $10,000 in attorney fees was excessive for defending uncomplicated second appeal and should not have exceeded $5,000;  two hours and forty-five minutes were spent educating client, attorney, about case and appellate proceedings generally, and fee for trial court representation was only $8,625.29.   Dalia v. Alvarez, App. 3 Dist., 605 So.2d 1281 (1992), opinion revised and superseded  605 So.2d 1282. 

 118. ---- Duplicative efforts, amount awarded  

 Circuit judge who was sued for damages and injunctive relief on ground that judge had exceeded his judicial authority, and who availed himself of free representation by Attorney General, was not entitled to attorney fee for personal lawyer who came with him to orally join in motion to dismiss and otherwise argue, even if complaint was frivolous;  merely parroting the other attorney's motion was not substantial enough to warrant award of fee.   Salfi v. Ising, App. 5 Dist., 464 So.2d 687 (1985). 

 To hire, or have present, second lawyer who does nothing of substance does not entitle prevailing party to attorney fee from opponent for frivolous lawsuit.  Salfi v. Ising, App. 5 Dist., 464 So.2d 687 (1985). 

 119. ---- Attorneys provided by others, amount awarded  

 Award of attorney fees in favor of city officials against whom frivolous action was brought was required even though city had provided individual city officials with counsel who was paid an annual salary.   Wright v. Acierno, App. 5 Dist., 437 So.2d 242 (1983). 

 120. ---- House counsel fees, amount awarded  

 Notwithstanding this section providing for award of reasonable attorney's fee to prevailing party in any civil action in which court finds that there was complete absence of justiciable issue raised by losing party, there is no Florida authority to justify, much less mandate, award for services of house counsel as part of attorney's fees.   Burger King Corp. v. Mason, C.A.11 (Fla.)1983, 710 F.2d 1480, 219 U.S.P.Q. 693, rehearing denied  718 F.2d 1115, certiorari denied  104 S.Ct. 1599, 465 U.S. 1102, 80 L.Ed.2d 130. 

 121. ---- Contingency risk multiplier, amount awarded  

 Contingency risk multiplier should not be applied to award of attorney fees under statute providing for such award in case in which there is complete lack of justiciable issue.   Richardson v. Merkle, App. 2 Dist., 646 So.2d 289 (1994). 

 Case that is so patently frivolous as to cause defense counsel to undertake litigation for a fee that is solely contingent on recovery of statutory fee for lack of justiciable issue cannot reasonably be treated as involving a risk that would support a contingency risk multiplier.   Transflorida Bank v. Miller, App. 4 Dist., 576 So.2d 752 (1991). 

 Fact that city plaintiff was represented in underlying litigation by its house counsel who was paid an annual salary did not militate against allowance of reasonable attorney fees as provided by law;  therefore, trial court improperly awarded city fee based on an hourly rate arrived at by taking into consideration city attorney's salary.   City of Boca Raton v. Faith Baptist Church of Boca Raton, Inc., App. 4 Dist., 423 So.2d 1021 (1982). 

 122. ---- Travel expenses, amount awarded  

 Travel expenses of attorney incurred while attending several depositions were not awardable as costs.   Florida Gas Co. v. Spectra-Physics, Inc., App. 1 Dist., 406 So.2d 1280 (1981). 

 123. ---- Prior testimony expenses, amount awarded  

 Trustee who prevailed under doctrines of res judicata and collateral estoppel in action challenging his alleged failure to properly account for trust assets was entitled to award of attorney's fees for items used to support summary judgment motion, even though items were transcribed from discovery proceedings in prior action.   Southford v. Hatton, App. 2 Dist., 566 So.2d 527 (1990). 

 124. ---- Interest, amount awarded  

 Where trial court's initial award of attorney fees was reversed, rather than merely modified, by court of appeals, trial court, on remand, properly denied prejudgment interest on trial-level attorney fees from date of original trial court judgment.   Miller v. Transflorida Bank, App. 4 Dist., 656 So.2d 1364 (1995). 

 Award of prejudgment interest on fiduciary's appellate attorney fees was not warranted in suit for breach of fiduciary duty, though prejudgment interest amendment restricting availability of such interest awards was not applicable, absent showing that fiduciary suffered any prejudgment out-of-pocket, pecuniary loss.   Miller v. Transflorida Bank, App. 4 Dist., 656 So.2d 1364 (1995). 

 Defendant was entitled to interest on attorney fee award from date on which court determined that there were no justiciable issues of law or fact and entered final judgment striking plaintiff's pleadings;  entry of judgment triggered defendant's entitlement to attorney fees and fixed date of loss for purposes of awarding interest.   Visoly v. Security Pacific Credit Corp., App. 3 Dist., 625 So.2d 1276 (1993), review denied  637 So.2d 239. 

 Rules governing awards of prejudgment interest do not apply to awards of interest commencing on date of final judgment entitling party to award of attorney fees.   Visoly v. Security Pacific Credit Corp., App. 3 Dist., 625  So.2d 1276 (1993), review denied  637 So.2d 239. 

 When court makes determination which triggers party's entitlement to an award of attorney fees, date of this determination fixes date for awarding prejudgment interest on previously incurred attorney fees, even though the actual amount of the award has not yet been determined.   Bremshey v. Morrison, App. 5 Dist., 621 So.2d 717 (1993). 

 Trial court erred in awarding prejudgment interest on award of attorney fees where trial court's judgment had the effect of simultaneously determining liability for, and setting amount of, attorney fees.   Bremshey v. Morrison, App. 5 Dist., 621 So.2d 717 (1993). 

 125. Apportionment of fees  

 Upon denial of life estate holder's request to partition property against remaindermen, life estate holder was liable for entire amount of one remainderman's attorney's fees, and thus trial court improperly made pro rata award based upon parties' interest in property.   Barden v. Pappas, App. 5 Dist., 565 So.2d 755 (1990). 

 126. Liability of counsel  

 Even assuming that it was not authorized by statute, attorney fee award was properly assessed against attorney who obtained disbursements of surplus foreclosure sale funds despite lack of authority to act as mortgagor's attorney, pursuant to rule permitting court to use inherent power to enter attorney fees award against attorney who acted in own interest and not on behalf of client to recover for effort involved in undoing or correcting results of unauthorized acts.   Goldfarb v. Daitch, App. 3 Dist., 696 So.2d 1199 (1997), rehearing denied, review granted  705 So.2d 8, review denied  717 So.2d 531. 

 Statute allowing for award of attorney fees to prevailing party in frivolous action does not provide for imposition of costs against losing party's attorney.   Berman & Feldman v. Winn Dixie, Inc., App. 4 Dist., 684 So.2d 320 (1996). 

 Plaintiff's counsel was not personally liable for attorney fees in unsuccessful breach of contract action where counsel acted in good faith based on representations from his client which tended to establish that plaintiff was third-party beneficiary of contract.   Baron v. Fieldstone, App. 3 Dist., 581  So.2d 649 (1991). 

 127. Rehearing  

 Appellee's failure to respond to appellant's motion for assessment of attorney fees precluded appellees from challenging fee assessment in petitions for rehearing.   Homestead Ins. Co. v. Poole, Masters & Goldstein, C.P.A., P.A., App. 4 Dist., 604 So.2d 825 (1991), rehearing denied, review denied  604 So.2d 487. 

 128. Review--In general  

 Without transcript of hearing or stipulated statement of evidence, appellate court could not review Department of Revenue's claim on appeal that trial court could not award attorney's fees to father in child support enforcement proceeding on ground that there was no justiciable issue of law or fact.  Department of Revenue v. Wrobel, App. 4 Dist., 739 So.2d 670 (1999). 

 Final order assessing attorney fees against broker who sought commission and broker's attorneys created separate judgments against broker and attorneys, and each had independent obligations to appeal to protect their respective interests.   Whitehead v. Dreyer, App. 5 Dist., 698 So.2d 1278 (1997), rehearing denied. 

 On plaintiffs' appeal of award of attorney fees to hospital that prevailed on strict liability claim for selling defective silicone breast prosthesis, appellate court would not address for first time hospital's alternative argument that it was entitled to fees because action was frivolous; trial court awarded fees solely on basis of medical malpractice statute, specifically declining to make any findings as to whether there was a complete absence of a justiciable issue, and remand for such findings was necessary.   Kurzweil v. Larkin Hosp. Operating Co., App. 3 Dist., 684 So.2d 901 (1996). 

 Where the trial court has failed to make findings to support award of attorney fees on grounds that action was frivolous, appellate court is without authority to do so in the first instance.   Kurzweil v. Larkin Hosp. Operating Co., App. 3 Dist., 684 So.2d 901 (1996). 

 Order determining entitlement to attorney fees without fixing amount is not appealable nonfinal order.   Boyce v. Cluett, App. 4 Dist., 672 So.2d 858 (1996), rehearing denied. 

 Unsuccessful litigant had not waived right to contest issue of adversary's entitlement to attorney fees by failing to appeal order granting entitlement; postjudgment order was not appealable until amount of fees was determined.  Green v. Callahan, App. 4 Dist., 664 So.2d 21 (1995). 

 Court was without jurisdiction to hear appeal of postfinal judgment order which determined that appellee was entitled to attorney's fees but did not fix amount.   Gonzalez Engineering, Inc. v. Miami Pump and Supply Co., Inc., App. 3 Dist., 641 So.2d 474 (1994). 

 Award of attorney fees made by county court is reviewable on appeal to circuit court.   Don Mowery, Inc. v. Hill, App. 5 Dist., 453 So.2d 923 (1984). 

 Where circuit court erroneously determined that county court award of attorney fees could not be appealed but where no prejudice resulted from the circuit court's error as the award was due to be sustained, District Court of Appeal would, in the exercise of its discretion, deny petition for writ of certiorari.   Don Mowery, Inc. v. Hill, App. 5 Dist., 453 So.2d 923 (1984). 

 Record supported trial court's finding that home builder's action for tortious interference with advantageous business relationship, based on homeowner's letter complaining to home builder's association of inability to get action on some needed corrections, had been frivolous, in absence of showing that anything adverse resulted from letter, and award of attorney fees incurred by owner was justified.   Kisling v. Woolridge, App. 5 Dist., 397 So.2d 747 (1981). 

 In action for specific performance of contract for sale of home, damages, and attorney's fees, it was function of trial court, based upon its observation of demeanor and credibility of witnesses, to evaluate the weight and sufficiency of the testimony and evidence, and unlessthere was lack of substantial evidence to support findings, District Court of Appeal could not substitute its judgment for that of trial court.   Hernandez v. Leiva, App. 3 Dist., 391 So.2d 292 (1980). 

 129. ---- Reserving jurisdiction, review  

 School board's defense of writ of mandamus proceeding brought by teacher seeking to require school board to deliver copy of its findings and copy of transcript of hearing, in which charges against teacher were dismissed, and attorney fees for teacher's defense at hearing, was not totally devoid of merit, since teacher was not entitled to attorney fees for hearing;  therefore, teacher was not entitled to attorney fees for mandamus proceeding pursuant to this section allowing attorney fees to prevailing party in any civil action in which there was complete absence of justiciable issue of either law or fact raised by losing party.   Glover v. School Bd. of Hillsborough County, App. 2 Dist., 462 So.2d 116 (1985). 

 By failing to appeal December 6, 1983, judgment on the pleadings against them, appellants could not now raise matters concluded by that judgment in their appeal from May 2, 1984, judgment awarding appellee attorney fees, despite contention that December 6 judgment was interlocutory since court had reserved jurisdiction to award attorney fees, in that award of fees under relevant statute should be treated as costs, and reservation of jurisdiction to award costs does not affect the finality of the judgment.   Grasland v. Taylor Woodrow Homes Ltd., App. 2 Dist., 460 So.2d 940 (1984), review denied  471 So.2d 43. 

 Appeal following judgment in proceedings in which attorney fees were sought was untimely where trial court did not rule on attorney fee request in judgment.   Moore v. Florida State Bank of Tallahassee, App. 1 Dist., 386 So.2d 867 (1980). 

 130. Setting aside award  

 Lower court abused its discretion in setting aside statutory attorney fees award to defendant for lack of justiciable issue against law firm which represented plaintiff, as law firm failed to establish proper basis for relief under rule governing relief from judgment;  law firm's motion seeking relief from judgment was not sworn as required and law firm failed to show good faith so as to avoid such award.   Horticultural Enterprises v. Plantas Decorativas, LTDA, App. 5 Dist., 623 So.2d 821 (1993). 

 It was within lower court's discretion whether to set aside judgment, awarding statutory attorney fees award for lack of justiciable issue against law firm which represented plaintiff, on basis of mistake, inadvertence, or excusable neglect if any of those were properly established.   Horticultural Enterprises v. Plantas Decorativas, LTDA, App. 5 Dist., 623 So.2d 821 (1993). 

 131. Domestic relations actions  

 Amendment of 1992 to statute governing attorney's fees in dissolution, enforcement or modification proceedings does not bar recovery of attorney's fees under statute governing recovery where there is absence of justiciable issue raised by complaint or defense.   Fort v. Department of Health and Rehabilitative Services on Behalf of Emmers, App. 5 Dist., 626 So.2d 302 (1993). 

 132. Frivolous actions or defenses  

 For purposes of attorney fee award under Florida law, frivolousness is measured when claim or defense is initially presented, and thus not every litigant who voluntarily dismisses case is subject to attorney fees.  Wendy's Intern., Inc. v. Nu-Cape Const., Inc., M.D.Fla.1996, 169 F.R.D. 680. 

 Striking the plaintiffs' pleadings as a sham was tantamount to a finding that the action was frivolous and required the court to award attorney fees to the prevailing parties.   Arellano v. Bisson, App. 3 Dist., 761 So.2d 365 (2000), rehearing denied. 

 Motorists who were lawfully stopped at "Yield" sign when their car was rear- ended were entitled to attorney's fees after summary judgment was entered in their favor in negligence action by passenger in second car; lawsuit was frivolous from its inception.   Davis v. Christmas, App. 3 Dist., 705 So.2d 38 (1997), rehearing denied. 

 Fact that former wife did not ultimately prevail on her claim to portion of condominium that was purchased in former husband's parents' names did not, without more, justify requiring former wife to pay former husband's or his parents' attorney fees and costs; former wife's claim was based in large part on testimony from deposition conducted after husband filed his petition for dissolution, and former wife could not have anticipated that husband would later retract that testimony.   Mazzorana v. Mazzorana, App. 3 Dist., 703 So.2d 1187 (1997), rehearing denied. 

 Award of attorney fees to prevailing party in dissolution proceedings is not authorized unless unsuccessful party's claim was frivolous at its inception.  Mazzorana v. Mazzorana, App. 3 Dist., 703 So.2d 1187 (1997), rehearing denied. 

 Misjoinder of derivative and individual claims at inception of case did not render action "completely untenable," as would support award of frivolous suit fees.   Haas v. Roe, App. 2 Dist., 696 So.2d 1254 (1997). 

 Circuit court action was not frivolous, so as to warrant attorney fees, even though parties' contract called for arbitration, where plaintiff asserted that filing of foreclosure action was necessary to protect its mechanic lien rights.   GCA, Inc. v. 90 S.W. 8th St. Enterprises, Inc., App. 3 Dist., 696 So.2d 1230 (1997), rehearing denied. 

 Fact that trial court ruled in favor of board of county commissioners on claims for declaratory and injunctive relief asserted by applicant for license to operate adult entertainment establishment indicated that board's defenses had merit when presented, even though appellate record did not reflect nature of those defenses, and defenses were therefore not frivolous, so as to warrant award of attorney fees.   Playtime of Brevard, Inc. v. Board of County Com'rs of Brevard County, Fla., App. 5 Dist., 687 So.2d 954 (1997). 

 For civil defendant to be liable for attorney fees to prevailing plaintiff for raising defense with complete absence of justiciable issue of law and fact, defense must be so clearly devoid of merit both on facts and law as to be completely untenable.   State, Dept. of Transp. v. James, App. 3 Dist., 681 So.2d 886 (1996). 

 State Department of Transportation (DOT) was liable to prevailing property owner for attorney fees for DOT's assertion of affirmative defense of ownership without justification in owner's action to quiet title to land adjoining right- of-way; DOT later stipulated that owner held title, DOT could easily have dispelled alleged confusion as to property's legal description, and DOT and its counsel were familiar with property at issue.   State, Dept. of Transp. v. James, App. 3 Dist., 681 So.2d 886 (1996). 

 Award of attorney fees for bringing frivolous suit is only proper where entire action is so clearly lacking in merit and entirely devoid of even arguable substance as to be completely untenable.   Brockway v. Town of Golfview, App. 4 Dist., 675 So.2d 699 (1996). 

 Award of attorney fees for bringing frivolous action was not warranted, though one of litigants' theories was legally far-fetched, in light of determination that other claims and challenges raised issues which were not completely untenable.   Brockway v. Town of Golfview, App. 4 Dist., 675 So.2d 699 (1996). 

 Failure to state cause of action in amended complaint was not sufficient, in and of itself, to support finding that claim was so lacking in merit to justify award of attorney fees.   Westwood Community Two Ass'n, Inc. v. Lewis, App. 4 Dist., 662 So.2d 1011 (1995). 

 Finding that government lacked "justiciable defense" to claim, required before attorney's fees could be assessed against government, is tantamount to finding that defense asserted was frivolous.   State, Dept. of Transp. v. Kisinger Campo & Associates, Corp., App. 2 Dist., 661 So.2d 58 (1995). 

 Attorney fees should not have been assessed against government, following finding that government had breached contract;  trial court's determination that government's defense had been without merit was based on its analysis and interpretation of contractual provision to not mean what it apparently stated, belying finding that defense was frivolous.   State, Dept. of Transp. v. Kisinger Campo & Associates, Corp., App. 2 Dist., 661 So.2d 58 (1995). 

 Wrongful death action brought against cattle company after motorist was killed after his automobile struck bull on highway was not frivolous at its inception, and cattle company was not entitled to award of attorney fees, where investigation by State Patrol of ownership of bull was inconclusive, cattle company's records regarding ownership were incomplete, and passenger had reasonable basis to believe that company owned bull, even though cattle company prevailed in action due to passenger's inability to prove that company was responsible for accident.   Noggle v. Turner Cattle Co., App. 2 Dist., 656 So.2d 619 (1995). 

 Action by owner of out-of-state casino to enforce gambling loan, on theory that such loans were enforceable in locality where gambling contract was executed and that its claim was thus excepted from Florida prohibition against enforcement of gambling debts, was not so "frivolous" as to permit award of attorney fees against casino owner following dismissal of its suit, where arguments raised by casino owner had been accepted by trial judge in unrelated case, an appeal from which was still pending at time that casino owner pursued claims.  West's F.S.A. § 57.105(1).   Carnival Leisure Industries Ltd. v. Arviv, App. 3 Dist., 655 So.2d 177 (1995). 

 City's failure to investigate and discover release of tort-feasors' liability before city initiated third-party complaint against tort-feasor, in suit by pedestrian injured in sidewalk fall, was not frivolous and could not be basis for awarding attorney fees in favor of tort-feasors and against city;  city had legitimate third-party claim against tort-feasors, no notice of release before third-party complaint was filed, and city's litigation against tort-feasors ended in less than one year.   City of Largo v. LaGrande, App. 2 Dist., 650 So.2d 178 (1995). 

 Bank's suit as purported assignee of equipment lease alleging that lessee was in default and seeking replevin, damages, and alleging breach of guaranty, although ineptly handled, was not frivolous at its inception, and thus, lessee was not entitled to award of attorney fees;  although it was doubtful that bank could have ultimately prevailed since bank had been hoodwinked by distributor that had fraudulently double financed equipment, bank did have some weak documentation to support its position, and it was intervention of lessor of equipment with superior claim that rendered bank's position untenable.  Independence Bank of New Jersey v. Penning, App. 2 Dist., 648 So.2d 777 (1994). 

 Fact that federal district court decided not to exercise supplemental jurisdiction over state claim did not make the claim frivolous so as to permit award of attorney fees following remand to state court.   Remova Pool Fence Co. v. Roth, App. 4 Dist., 647 So.2d 1022 (1994). 

 Negligence action against automobile dealer was not so frivolous as to justify award of attorney fees, even though dealer prevailed on summary judgment on claim that it created "trap" and optical illusion by painting driveway the same color as sidewalk tile, thereby allegedly leading pedestrian to believe that there was no step down at point of his fall.   Resnick v. County Line Auto Center, Inc., App. 3 Dist., 639 So.2d 1091 (1994). 

 133. Appellate fees  

 Circuit court lost jurisdiction to award attorney fees for appellate services performed before that court in its appellate capacity, where motion for fees was made 21 days after circuit court's mandate was issued.   McAskill Publications, Inc. v. Keno Bros. Jewelers, Inc., App. 4 Dist., 647 So.2d 1012 (1994). 

 134. Frivolous motions  

 Statute authorizing award of attorney fees where there is complete absence of justiciable issue of either law or fact raised by complaint or defense of losing party does not authorize attorney fees for filing frivolous motion where underlying action or defense is not frivolous.   Patsy v. Patsy, App. 4 Dist., 666 So.2d 1045 (1996). 

 135. Arbitration  

 Failure to arbitrate claims did not warrant attorney fees for underinsured motorist carrier as prevailing party, where arbitration clause in insurance contract merely provided that either party may seek to arbitrate any dispute; it did not require that all claims be resolved through arbitration.   Young v. Ganese Dharamdass, App. 4 Dist., 695 So.2d 828 (1997). 

 Building supplier's submission of prevailing party issue to arbitrator waived right to have prevailing party determined by circuit court, and, therefore, deprived circuit court of authority to award attorney fees to supplier in confirming arbitration award.   Robert Gay Const. Co. v. CECO Bldg. Systems, a Div. of Robertson CECO Corp., App. 1 Dist., 680 So.2d 1124 (1996). 

 136. Attorney fees  

 Paternity action brought by Department of Revenue based on information from child's maternal grandmother was brought in good faith, as would preclude award of attorney fees to putative father upon his exclusion as child's biological father.   Florida Dept. of Revenue ex rel. D.H. v. Hannah, App. 3 Dist., 745 So.2d 1055 (1999), rehearing denied. 

 Tenant was entitled to attorney fees and costs in landlord's action for breach, where lease contained provision entitling landlord to attorney fees if landlord was required to take action to enforce contract.   Tri-County  Development Group, Inc. v. C.P.T. of South Florida, Inc., App. 4 Dist., 740 So.2d 573 (1999), rehearing denied. 

 Judgment debtor corporation and its successor corporation were not entitled to attorney fees as sanction against judgment creditor who alleged that debtor had fraudulently transferred assets to avoid paying its debt, regardless of outcome of case, where creditor's complaint involved justiciable issues of law or fact at its inception.   H.J.J., Inc. v. Party Productions, II, Inc., App. 3 Dist., 738 So.2d 515 (1999). 

 Determination as to whether complaint is completely lacking in justiciable issues of law or fact, for purposes of statute allowing attorney fees in such situations, is made at time complaint is initially filed;  if complaint passes muster at that point, attorney fee sanctions are inappropriate regardless of subsequent developments.   H.J.J., Inc. v. Party Productions, II, Inc., App. 3 Dist., 738 So.2d 515 (1999). 

 The lack of findings on the relevant factors for an award of attorney fees is reversible error, even if there is competent, substantial evidence to support the award.   Hamlin v. Hamlin, App. 1 Dist., 722 So.2d 851 (1998), rehearing denied. 
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