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WEST'S FLORIDA STATUTES ANNOTATED  

TITLE V. JUDICIAL BRANCH 

CHAPTER 44. MEDIATION ALTERNATIVES TO JUDICIAL ACTION 

44.102. Court‑ordered mediation
 (1) Court‑ordered mediation shall be conducted according to rules of practice and procedure adopted by the Supreme Court.

(2) A court, under rules adopted by the Supreme Court:

(a) Must, upon request of one party, refer to mediation any filed civil action for monetary damages, provided the requesting party is willing and able to pay the costs of the mediation or the costs can be equitably divided between the parties, unless:

1. The action is a landlord and tenant dispute that does not include a claim for personal injury.

2. The action is filed for the purpose of collecting a debt.

3. The action is a claim of medical malpractice.

4. The action is governed by the Florida Small Claims Rules.

5. The court determines that the action is proper for referral to nonbinding arbitration under this chapter.

6. The parties have agreed to binding arbitration.

7. The parties have agreed to an expedited trial pursuant to s. 45.075.

8. The parties have agreed to voluntary trial resolution pursuant to s. 44.104.

(b) May refer to mediation all or any part of a filed civil action for which mediation is not required under this section.

(c) In circuits in which a family mediation program has been established and upon a court finding of a dispute, shall refer to mediation all or part of custody, visitation, or other parental responsibility issues as defined in s. 61.13.  Upon motion or request of a party, a court shall not refer any case to mediation if it finds there has been a history of domestic violence that would compromise the mediation process.

(d) In circuits in which a dependency or in need of services mediation program has been established, may refer to mediation all or any portion of a matter relating to dependency or to a child in need of services or a family in need of services.

(3) Each party involved in a court‑ordered mediation proceeding has a privilege to refuse to disclose, and to prevent any person present at the proceeding from disclosing, communications made during such proceeding.  All oral or written communications in a mediation proceeding, other than an executed settlement agreement, shall be exempt from the requirements of chapter 119 and shall be confidential and inadmissible as evidence in any subsequent legal proceeding, unless all parties agree otherwise.

(4) There shall be no privilege and no restriction on any disclosure of communications made confidential in subsection (3) in relation to disciplinary proceedings filed against mediators pursuant to s. 44.106 and court rules, to the extent the communication is used for the purposes of such proceedings. In such cases, the disclosure of an otherwise privileged communication shall be used only for the internal use of the body conducting the investigation.  Prior to the release of any disciplinary files to the public, all references to otherwise privileged communications shall be deleted from the record.  When an otherwise confidential communication is used in a mediator disciplinary proceeding, such communication shall be inadmissible as evidence in any subsequent legal proceeding.  "Subsequent legal proceeding" means any legal proceeding between the parties to the mediation which follows the court‑ordered mediation.

(5) The chief judge of each judicial circuit shall maintain a list of mediators who have been certified by the Supreme Court and who have registered for appointment in that circuit.

(a) Whenever possible, qualified individuals who have volunteered their time to serve as mediators shall be appointed.  If a mediation program is funded pursuant to s. 44.108, volunteer mediators shall be entitled to reimbursement pursuant to s. 112.061 for all actual expenses necessitated by service as a mediator.

(b) Nonvolunteer mediators shall be compensated according to rules adopted by the Supreme Court.  If a mediation program is funded pursuant to s. 44.108, a mediator may be compensated by the county or by the parties.  When a party has been declared indigent or insolvent, that party's pro rata share of a mediator's compensation shall be paid by the county at the rate set by administrative order of the chief judge of the circuit.

(6)(a) When an action is referred to mediation by court order, the time periods for responding to an offer of settlement pursuant to s. 45.061, or to an offer or demand for judgment pursuant to s. 768.79, respectively, shall be tolled until:

1. An impasse has been declared by the mediator;  or

2. The mediator has reported to the court that no agreement was reached.

(b) Sections 45.061 and 768.79 notwithstanding, an offer of settlement or an offer or demand for judgment may be made at any time after an impasse has been declared by the mediator, or the mediator has reported that no agreement was reached.  An offer is deemed rejected as of commencement of trial.
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HISTORICAL AND STATUTORY NOTES 

Amendment Notes: 
Laws 1989, c. 89‑31, § 2, eff. Jan. 1, 1990, rewrote § 44.302(1), which formerly read:

"Except as provided by the rules promulgated by the Supreme Court, a court may refer to all or any portion of a contested civil action filed in a circuit court or of any contested civil action filed in county court in which there is a dispute as to any issue, to mediation, if an appropriate mediation program has been established in the circuit or county over which the court has jurisdiction."

Laws 1990, c. 90‑188, § 2, eff. Oct. 1, 1990, renumbered the section from § 44.402;  rewrote subsecs. (1) to (4);  and added subsec. (5).  Prior to amendment, subsecs. (1) to (4) had read:

"(1) Except as provided by rules promulgated by the Supreme Court, a court:

"(a) May refer all or any portion of a contested civil action filed in a circuit court in which there is a dispute as to any issue;

"(b) May refer all or any portion of any contested civil action filed in county court in which there is a dispute as to any issue;  and

"(c) May refer all issues relating to custody, visitation, or child support with the exception of those cases where there is any history of domestic violence,

"to mediation, if an appropriate mediation program has been established in the circuit or county over which the court has jurisdiction."

"(2) Each party involved in the mediation proceeding has a privilege to refuse to disclose, and to prevent any person present at the proceeding from disclosing, communications made during such proceeding whether or not the dispute was successfully resolved.  This subsection shall not be construed to prevent or inhibit the discovery or admissibility of any information which is otherwise subject to discovery or admission under applicable law or rules of court.  There is no privilege as to communications made in furtherance of the commission of a crime or a fraud or as part of a plan to commit a crime or a fraud.  Nothing in this subsection shall be construed so as to permit an individual to obtain immunity from prosecution for criminal conduct.

"(3) The chief judge of each judicial circuit shall maintain a list of mediators who may be appointed to carry out the provision of this section.  The chief judge shall, by administrative order, certify those persons who are eligible and qualified to serve as mediators in accordance with standards established by the Supreme Court.  Whenever possible, qualified individuals who have volunteered their time to serve as mediators shall be appointed.

"(4) Mediation shall be conducted according to rules of practice and procedure as adopted by the Supreme Court."

Laws 1993, c. 93‑161, § 2, eff. May 5, 1993, inserted subsec. (4) and redesignated former subsecs. (4) and (5) as subsecs. (5) and (6).

Laws 1994, c. 94‑134, § 10, eff. July 1, 1994, and Laws 1994, c. 94‑135, § 10, eff. July 1, 1994, reenacted subsec. (2)(b) of this section for the purpose of incorporating the amendment to § 61.13 in a reference thereto.

Laws 1994, c. 94‑134, § 36, and Laws 1994, c. 94‑135, § 36, each provide:

"This act shall take effect July 1, 1994, and shall apply to offenses committed on or after that date."

Laws 1994, c. 94‑164, § 44, eff. Oct. 1, 1994, in subsec. (2), made nonsubstantive changes, and added par. (c).

Laws 1996, c. 96‑406 was a reviser's bill which deleted references to § 119.14 throughout Florida Statutes to conform to the repeal of § 119.14, the Open Government Sunset Review Act, by Laws 1995, c. 95‑217, § 1.

Laws 1997, c. 97‑155, § 2, eff. Oct. 1, 1997, in subsec. (2), par. (b), in the second sentence, inserted "Upon motion or request of a party,";  following "has been a", deleted "significant";  and substituted "violence" for "abuse".

Laws 1999, c. 99‑225, § 2, rewrote subsec. (2), which formerly read:

"(2) A court, under rules adopted by the Supreme Court:

"(a) May refer to mediation all or any part of a filed civil action.

"(b) In circuits in which a family mediation program has been established and upon a court finding of a dispute, shall refer to mediation all or part of custody, visitation, or other parental responsibility issues as defined in s. 61.13.  Upon motion or request of a party, a court shall not refer any case to mediation if it finds there has been a history of domestic violence that would compromise the mediation process.

"(c) In circuits in which a dependency or in need of services mediation program has been established, may refer to mediation all or any portion of a matter relating to dependency or to a child in need of services or a family in need of services."

Laws 1999, c. 99‑225, § 34, provides that:

"Section 34. It is the intent of this act and the Legislature to accord the utmost comity and respect to the constitutional prerogatives of Florida's judiciary, and nothing in this act should be construed as any effort to impinge upon those prerogatives.  To that end, should any court of competent jurisdiction enter a final judgment concluding or declaring that any provision of this act improperly encroaches upon the authority of the Florida Supreme Court to determine the rules of practice and procedure in Florida courts, the Legislature hereby declares its intent that any such provision be construed as a request for rule change pursuant to s. 2, Art. 5 of the State Constitution and not as a mandatory legislative directive."

Laws 2002, c. 2002‑65, § 2, eff. Oct. 1, 2002, reenacted subsec. (2) of this section for the purpose of incorporating the amendment to § 61.13 in a reference thereto.
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2 La Coe's Forms for Pleading Under Fla. Rules of Civ. Pro., Rule 1.730 Completion of mediation.

Encyclopedia 
FL Jur. 2d Appellate Review, § 16 CONFLICT BETWEEN STATUTES AND RULES.

FL Jur. 2d Arbitration & Award, § 141 REFERRAL TO MEDIATION OR ARBITRATION.

FL Jur. 2d Arbitration & Award, § 142 LIMITATIONS AND EXCLUSIONS.
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VALIDITY

<Subsection (6) of this section has been held unconstitutional in the case of Knealing v. Puleo, 675 So.2d 593 (1996).  See Notes of Decisions, post.>
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Validity 1
1. Validity

Provision of mediation statute providing that offer of settlement or demand for judgment may be made at any time after impasse has been declared by mediator is procedural statute which impermissibly infringes on Supreme Court's rule‑making authority and is unconstitutional; therefore, offer of judgment made after unsuccessful mediation must still comply with statutory time requirements. Knealing v. Puleo, 675 So.2d 593 (1996).  Arbitration [image: image3.png]
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 55

Unconstitutional portion of mediation statute, providing that offer of settlement or demand for judgment may be made at any time after impasse has been declared by mediator, could be separated from statute without adverse effect on its remaining portions.  Knealing v. Puleo, 675 So.2d 593 (1996).  Statutes [image: image5.png]


 64(2)

Tolling provision of mediation statute which provides that time period for responding to offer or demand for judgment is tolled until impasse is declared by mediator or mediator reports to court that no agreement was reached acts is procedural statute which impermissibly infringes on power of Supreme Court to adopt rules for practice and procedure in all courts in violation of doctrine of separation powers and is unconstitutional.  Ong v. Mike Guido Properties, App. 5 Dist., 668 So.2d 708 (1996).  Arbitration [image: image6.png]
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 55

Remaining provisions of mediation statute may be severed from provision tolling time period for responding to offer or demand for judgment, which is procedural in nature and is unconstitutional infringement of separation of powers; remainder of mediation statute contains important provisions in connection with court‑ordered mediation which have no relation to timing provisions of offer of judgment statute.  Ong v. Mike Guido Properties, App. 5 Dist., 668 So.2d 708 (1996).  Statutes [image: image8.png]


 64(2)

2. Construction and application

Jones Act does not preempt procedural scheme designed by Florida legislature to mediate claims as an alternative to judicial action.  Royal Caribbean Corp. v. Modesto, App. 3 Dist., 614 So.2d 517 (1992), review denied 626 So.2d 207.  Seamen [image: image9.png]
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3. Confidentiality

Individual condominium unit owners were real parties in interest for purposes of condominium association's action against developer involving purported construction defects, and thus, developer was entitled to disclose mutually privileged mediation communications to unit owners.  Yacht Club Southeastern, Inc. v. Sunset Harbour North Condominium Association, Inc., App. 3 Dist., 2003 WL 728957 (2003).  Condominium [image: image10.png]
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When insurer claimed that there was a mutual mistake in execution of settlement agreement during mediation on uninsured claim of insured, the statutory privilege protecting the confidentiality of all oral and written communications made at mediation, other than the executed settlement agreement, did not apply.  Feldman v. Kritch, App. 4 Dist., 824 So.2d 274 (2002). Witnesses [image: image12.png]
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Statutory privilege, barring admissibility of and protecting confidentiality of all oral and written communications, other than executed settlement agreement, made during court‑ordered mediation, did not apply in motion by vendor of real estate to enforce terms of settlement agreement reached during mediation, where vendor claimed that there was mutual mistake in the form of a clerical error as to the purchase price set forth in the executed settlement agreement.  DR Lakes Inc. v. Brandsmart U.S.A. of West Palm Beach, App. 4 Dist., 819 So.2d 971 (2002).  Witnesses [image: image13.png]
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Purchaser of real estate did not waive the confidentiality privilege attached to communications made during court‑ordered mediation, when purchaser's counsel discussed what occurred during mediation in opening statement at the hearing on vendor's motion to enforce settlement terms.  DR Lakes Inc. v. Brandsmart U.S.A. of West Palm Beach, App. 4 Dist., 819 So.2d 971 (2002).  Witnesses [image: image14.png]
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Where parties do not effectuate settlement agreement in accordance with dictates of rule dealing with mediation process, confidentiality afforded to parties involved in mediation process must remain inviolate.  Paranzino v. Barnett Bank of South Florida, N.A., App. 4 Dist., 690 So.2d 725 (1997), cause dismissed 1997 WL 325969, review denied 705 So.2d 9.  Arbitration [image: image15.png]
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Communications during court‑ordered mediation remained privileged from disclosure given that client did not execute settlement agreement, as needed for agreement to be binding, even though attorney signed agreement in client's presence.  Gordon v. Royal Caribbean Cruises Ltd., App. 3 Dist., 641 So.2d 515 (1994).  Evidence [image: image16.png]
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Florida statute providing for confidentiality of mediation proceedings precluded calling of mediator as witness in Jones Act claim brought in state court by injured seaman.  Royal Caribbean Corp. v. Modesto, App. 3 Dist., 614 So.2d 517 (1992), review denied 626 So.2d 207.  Witnesses [image: image17.png]


 74

Former wife's introduction into dissolution proceeding of matters discussed and tentatively agreed to in mediation process violated spirit and letter of mediation statute, as confidentiality of negotiations had to remain inviolate until written agreement was executed, and thus, dissolution judgment had to be vacated and matter tried anew.  Hudson v. Hudson, App. 4 Dist., 600 So.2d 7 (1992), modified on rehearing.  Divorce [image: image18.png]
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 213(1)

4. Mediator misconduct

Alleged misconduct by mediator in court‑ordered mediation in a divorce proceeding was a valid basis for court to set aside settlement agreement reached by the parties, even though the general rule is that coercion or duress by third party is not a basis to set aside agreement, where mediator was acting as agent of the court, and wife alleged mediator violated and abused judicially‑prescribed mediation procedures.  Vitakis‑Valchine v. Valchine, App. 4 Dist., 793 So.2d 1094 (2001).  Divorce [image: image20.png]
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5. Admissibility of evidence

Evidence of site plan which was direct product of mediation between parties was inadmissible in trial on breach of contract upon objection by party.  Chabad House‑Lubavitch of Palm Beach County, Inc. v. Banks, App. 4 Dist., 602 So.2d 670 (1992).  Trial [image: image22.png]
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6. Sanctions

Sanction was warranted based on plaintiff's violation of mediation report and agreement, which she had executed with defendant and which included confidentiality provision, by going public with her version of events after she rejected defendant's offer to settle made after mediation reached impasse, despite plaintiff's contention that there was no court order prohibiting discussion of settlement offer with third parties and that there were no findings that she violated any court order or Rule of Civil Procedure; court had set matter for mediation, and plaintiff violated both statute and rule dealing with mediation process by disclosing terms of rejected settlement offer; moreover, contrary to plaintiff's contention, confidentiality provision was still in effect where settlement offer was made within 10 days of impasse.  Paranzino v. Barnett Bank of South Florida, N.A., App. 4 Dist., 690 So.2d 725 (1997), cause dismissed 1997 WL 325969, review denied 705 So.2d 9.  Arbitration [image: image23.png]
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Striking plaintiff's pleadings and harshest sanction of dismissal with prejudice was warranted for plaintiff's knowing and willful violation of mediation report and agreement, which she had executed with defendant and which included confidentiality provision, by going public with her version of events after she rejected defendant's offer to settle made after mediation reached impasse.  Paranzino v. Barnett Bank of South Florida, N.A., App. 4 Dist., 690 So.2d 725 (1997), cause dismissed 1997 WL 325969, review denied 705 So.2d 9.  Arbitration [image: image24.png]
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7. Attorney's fees

Statute tolling time periods for responding to offer of settlement or offer or demand for judgment when action is referred to mediation did not provide substantive basis for awarding attorney fees.  Murphy v. Tucker, App. 2 Dist., 689 So.2d 1164 (1997).  Costs [image: image25.png]
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