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767.11. Definitions

 As used in this act, unless the context clearly requires otherwise:

 (1) "Dangerous dog" means any dog that according to the records of the appropriate authority:

 (a) Has aggressively bitten, attacked, or endangered or has inflicted severe injury on a human being on public or private property;

 (b) Has more than once severely injured or killed a domestic animal while off the owner's property;

 (c) Has been used primarily or in part for the purpose of dog fighting or is a dog trained for dog fighting;  or

 (d) Has, when unprovoked, chased or approached a person upon the streets, sidewalks, or any public grounds in a menacing fashion or apparent attitude of attack, provided that such actions are attested to in a sworn statement by one or more persons and dutifully investigated by the appropriate authority.

 (2) "Unprovoked" means that the victim who has been conducting himself or herself peacefully and lawfully has been bitten or chased in a menacing fashion or attacked by a dog.

 (3) "Severe injury" means any physical injury that results in broken bones, multiple bites, or disfiguring lacerations requiring sutures or reconstructive surgery.

 (4) "Proper enclosure of a dangerous dog" means, while on the owner's property, a dangerous dog is securely confined indoors or in a securely enclosed and locked pen or structure, suitable to prevent the entry of young children and designed to prevent the animal from escaping.   Such pen or structure shall have secure sides and a secure top to prevent the dog from escaping over, under, or through the structure and shall also provide protection from the elements.

 (5) "Animal control authority" means an entity acting alone or in concert with other local governmental units and authorized by them to enforce the animal control laws of the city, county, or state.   In those areas not served by an animal control authority, the sheriff shall carry out the duties of the animal control authority under this act.

 (6) "Animal control officer" means any individual employed, contracted with, or appointed by the animal control authority for the purpose of aiding in the enforcement of this act or any other law or ordinance relating to the licensure of animals, control of animals, or seizure and impoundment of animals and includes any state or local law enforcement officer or other employee whose duties in whole or in part include assignments that involve the seizure and impoundment of any animal.

 (7) "Owner" means any person, firm, corporation, or organization possessing, harboring, keeping, or having control or custody of an animal or, if the animal is owned by a person under the age of 18, that person's parent or guardian.
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767.04. Dog owner's liability for damages to persons bitten

 The owner of any dog that bites any person while such person is on or in a public place, or lawfully on or in a private place, including the property of the owner of the dog, is liable for damages suffered by persons bitten, regardless of the former viciousness of the dog or the owners' knowledge of such viciousness.   However, any negligence on the part of the person bitten that is a proximate cause of the biting incident reduces the liability of the owner of the dog by the percentage that the bitten person's negligence contributed to the biting incident.   A person is lawfully upon private property of such owner within the meaning of this act when the person is on such property in the performance of any duty imposed upon him or her by the laws of this state or by the laws or postal regulations of the United States, or when the person is on such property upon invitation, expressed or implied, of the owner.   However, the owner is not liable, except as to a person under the age of 6, or unless the damages are proximately caused by a negligent act or omission of the owner, if at the time of any such injury the owner had displayed in a prominent place on his or her premises a sign easily readable including the words "Bad Dog."   The remedy provided by this section is in addition to and cumulative with any other remedy provided by statute or common law.
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 Laws 1997, c. 97-102, eff. July 1, 1997, removed gender-specific references applicable to human beings from volume 4 of the Florida Statutes without substantive changes in legal effect.
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 Laws 1993, c. 93-13, § 1. 

 Laws 1949, c. 25109, § 1.

 Laws 1993, c. 93-13, § 1, eff. Oct. 1, 1993, rewrote the section, which previously read:

 "The owners of any dog which shall bite any person, while such person is on or in a public place, or lawfully on or in a private place, including the property of the owner of such dogs, shall be liable for such damages as may be suffered by persons bitten, regardless of the former viciousness of such dog or the owners' knowledge of such viciousness.   A person is lawfully upon private property of such owner within the meaning of this act when he is on such property in the performance of any duty imposed upon him by the laws of this state or by the laws or postal regulations of the United States, or when he is on such property upon invitation, expressed or implied, of the owner thereof; provided, however, no owner of any dog shall be liable for any damages to any person or his property when such person shall mischievously or carelessly provoke or aggravate the dog inflicting such damage;  nor shall any such owner be so liable if at the time of any such injury he had displayed in a prominent place on his premises a sign easily readable including the words "Bad Dog." "
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Intentional provocation, contributory or comparative negligence, or assumption of risk as defense to action for injury by dog, 11 A.L.R.5th 127.

Liability for injuries inflicted by dog on public officer or employee, 74 ALR4th 1120.

Who 'harbors' or 'keeps' dog under animal liability statute, 64 ALR4th 963.

Modern status of rule of absolute or strict liability for dogbite, 51 ALR4th 446.

Liability to adult social quest injured otherwise than by condition of premises, 38 ALR4th 200.

Liability of dog owner for injuries sustained by person frightened by dog, 30 ALR4th 986.

Liability of owner of dog for dog's biting veterinarian or veterinarian's employee, 4 ALR4th 349.

Personal injuries inflicted by animal as within homeowner's or personal liability policy, 96 ALR3d 891.

Liability of owner of dog known by him to be vicious for injuries to trespasser, 64 ALR3d 1039.
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 1. Validity 
 This section providing that dog owner shall be liable even without common-law requirement of scienter for injuries caused by his dog, but that under certain circumstances no liability will lie, does not violate constitutional provision that court of state shall be open to any person for redress of any injury. Carroll v. Moxley, 241 So.2d 681 (1970).

 2. Construction and application 
 This section concerning liability of owners with respect to dog bites neither creates liability on the part of custodian or keeper of dog who is not the owner nor exonerates him because of posted sign warning of dog.  Belcher Yacht, Inc. v. Stickney, 450 So.2d 1111 (1984).

 Word "careless," within meaning of this section providing that owner of dog is not liable for injuries caused by dog if injured person carelessly provoked or aggravated dog, is synonymous with term "negligence," as customarily employed in tort action.  Harris v. Moriconi, App. 1 Dist., 331 So.2d 353 (1976), certiorari dismissed 341 So.2d 1084.

 This section on liability of dog owners makes obligation of owner of dog virtually that of insurer with regard to injuries caused by the dog, whether by biting or otherwise.  English v. Seachord, App. 4 Dist., 243 So.2d 193 (1971), writ discharged 259 So.2d 136.

 Under this section imposing liability on owners of dog which bites any person, liability attaches regardless of former viciousness of dog or owners' knowledge of such viciousness.  Sweet v. Josephson, 173 So.2d 444 (1965).

 3. Construction with other statutes 
 Under liability created by § 767.01 providing that owners of dogs shall be liable for any damage done by their dogs, the owner of a dog is cast virtually in the role of insurer and is strictly liable for damage done to persons by his dog.  Allstate Ins. Co. v. Greenstein, App. 3 Dist., 308 So.2d 561 (1975).

 Dog owners, whose great dane escaped from confinement, ran into street and caused plaintiff to swerve, lose control of his vehicle and struck power pole, were properly held liable under § 767.01 providing that an owner of a dog is liable for any damage done by the animal;  statute was not inapplicable on ground that the dog took no affirmative or aggressive action since by dashing into the street the dog, in fact, took some affirmative action resulting in plaintiff's injuries.  Allstate Ins. Co. v. Greenstein, App. 3 Dist., 308 So.2d 561 (1975).

 The 1949 statute (this section) providing that owner of dog shall be liable for damages suffered by persons bitten, regardless of former viciousness of dog or owner's knowledge of viciousness, superseded § 767.01 providing that owner shall be liable for any damage done by his dog only in regard to dog bites and not with regard to other injuries, because the 1949 statute specifically refers to bites and not injuries, and Legislature could not have intended "bite" to be as inclusive as "injury".  Josephson v. Sweet, App. 3 Dist., 173 So.2d 463 (1964), certiorari discharged 173 So.2d 444.

 This section which imposes liability on owners of any dog which bites a person does not impliedly repeal earlier statute (§ 767.01) providing that owners of dogs shall be liable for any damage done by their dogs;  overruling in part Romfh v. Berman, Fla.  Sweet v. Josephson, 173 So.2d 444 (1965).

 This section repealed and superseded § 767.01, as to injury to persons by dogs, and is now the governing law.  Romfh v. Berman, 56 So.2d 127 (1951).

 4. Common law 
 This section superseded the common law and provides exclusive remedy in dog- bite action brought by economic invitee against business establishment which owns the dog;  overruling any earlier decisions to the contrary.  Belcher Yacht, Inc. v. Stickney, 450 So.2d 1111 (1984).

 This section provides an alternative remedy to common law, not an exclusive remedy, for dog bite victim.  Stickney v. Belcher Yacht, Inc., App. 3 Dist., 424 So.2d 962 (1983), decision approved in part, quashed in part 450 So.2d 1111.

 This section providing that dog owner shall be liable for injuries caused by his dog and that, under certain circumstances, no liability will lie, supersedes common law only in those situations covered by the statute, and person bitten by dog does not have cause of action both under statute and the common law.  Carroll v. Moxley, 241 So.2d 681 (1970).

 5. Invitees 
 Business invitee could not recover against owner of dog for dog-bite injuries sustained on business premises where he had seen and understood "BEWARE OF DOG" sign.  Belcher Yacht, Inc. v. Stickney, 450 So.2d 1111 (1984).

 Although six-year-old plaintiff in dog bite case was conclusively shown not to have mischievously provoked or aggravated the dog, evidence did not establish that the child was on the dog owner's premises, where the bite occurred, upon invitation, express or implied, of the owner of the dog.  Paskel v. Higgins, App. 4 Dist., 337 So.2d 416 (1976).

 6. Infants 
 Circumstantial evidence existed from which jury could properly conclude that four-year-old child had provoked or aggravated dog prior to dog's attack, within meaning of this section, so that owners of dog were not liable for injury to child bitten by dog.  Reed By and Through Lawrence v. Bowen, App. 2 Dist., 503 So.2d 1265 (1986), approved 512 So.2d 198.

 A child of tender years can mischievously provoke a dog and, thus, afford a complete defense to owner thereof under this section;  disagreeing with Harris v. Moriconi, 331 So.2d 353 (Fla.App. 1 Dist.).  Porter v. Allstate Ins. Co., App. 5 Dist., 497 So.2d 927 (1986).

 7. Ownership 
 Term "owner" in statute imposing liability on dog's owner for damages to person bitten by dog did not include kennel owner or veterinarian who undertakes care, custody, and control of dog under agreement with dog's actual owner.  Wipperfurth v. Huie, 654 So.2d 116 (1995), rehearing denied.

 Kennel owner, whose employee was bit by dog which was boarded for obedience training pursuant to agreement with dog's actual owner, was not a "dog owner" under statute providing persons bitten by dogs with exclusive statutory civil remedy against dog owners.  Huie v. Wipperfurth, App. 5 Dist., 632 So.2d 1109 (1994), review granted 645 So.2d 456, approved 654 So.2d 116, rehearing denied.

 Insulation from dog bite liability provided dog owner under certain circumstances does not extinguish possibility of pursuing nonowner who can be linked to dog upon common-law liability claim.  Ward v. Young, App. 2 Dist., 504 So.2d 528 (1987).

 Strict liability of statute governing dog owner's liability for damages to persons bitten by dog is limited to the actual owner of the dog.  Yorke v. Noble, App. 4 Dist., 466 So.2d 349 (1985), approved 490 So.2d 29.

 Where security systems corporation, which supplied guard dogs to employer, posted two-foot-square signs with large letters stating "warning bad dog" along fence at 25-yard intervals, the security systems corporation was not liable, under this section imposing liability on owners of dogs for any damage done by their dogs to sheep, other domestic animals, livestock, or to persons, to employee for injuries sustained when the employee leaped over fence in escaping from the dogs, even though the signs were posted on property of someone other than the owner of the dogs.  Rattet v. Dual Sec. Systems, Inc., App. 3 Dist., 373 So.2d 948 (1979), dismissed 447 So.2d 887.

 Where employee's injuries were sustained as result from jumping from fence while escaping attack of guard dogs, security systems corporation, which provided the dogs to employer, was not liable under this section imposing liability on owners of dogs for dog bites.  Rattet v. Dual Sec. Systems, Inc., App. 3 Dist., 373 So.2d 948 (1979), dismissed 447 So.2d 887.

 Since dog was owned solely by homeowner's husband, now deceased, owner of home surrounded by fence bearing two clearly readable "bad dog" signs was not entitled to immunity granted by this section providing that no dog owner shall be liable for damages due to dog bite taking place on his property if easily readable "bad dog" sign is displayed on property.  Flick v. Malino, App. 1 Dist., 356 So.2d 904 (1978).

 8. Knowledge of viciousness 
 In bicycle rider's action against property owner for injuries suffered when dog attacked bicycle rider on landowner's premises, evidence which would have permitted jury to find that property owner was charged with knowledge of the fact that a vicious german shepard was kept on the premises, that persons regularly and with the implied permission of the landowner used the path which bicycle rider was on and that such persons would not be aware of the danger or risk involved made a submissible case on landowner's negligence in failing to warn bicycle rider of the dangerous condition.  Christie v. Anchorage Yacht Haven, Inc., App. 4 Dist., 287 So.2d 359 (1973).

 In a dog injury as distinguished from dog bite case, owner is responsible for acts of his dog regardless of any prior knowledge of vicious propensities. Josephson v. Sweet, App. 3 Dist., 173 So.2d 463 (1964), certiorari discharged 173 So.2d 444.

 9. Proximate cause--In general 
 Veterinarian to whom owner had left a large German Shepherd dog for treatment was an independent contractor and could not, under circumstances of possible injury to others, rely upon owner's statement that dog would not bite, and lack of proximate cause was applicable defense so that owner was not liable to veterinarian's assistant who was bitten while assisting in extracting blood from leg of dog.  Wendland v. Akers, App. 4 Dist., 356 So.2d 368 (1978), certiorari denied 378 So.2d 342.

 10. ---- Intervening negligence, proximate cause 
 Under this section a dog owner is not strictly liable in a dog bite case where the proximate cause of the injury was the intervening negligence of another person.  Wendland v. Akers, App. 4 Dist., 356 So.2d 368 (1978), certiorari denied 378 So.2d 342.

 11. Contributory negligence 
 Statutory liability of dog owner is not based upon negligence, and thus contributory negligence is not defense available to owner.  Rattet v. Dual Sec. Systems, Inc., App. 3 Dist., 373 So.2d 948 (1979), dismissed 447 So.2d 887.

 In action brought by three-year-old child by her mother and next friend against homeowner to recover for injury due to dog bite, homeowner's potential liability for child's injury was unaffected by any contributing negligence by child's mother.  Flick v. Malino, App. 1 Dist., 356 So.2d 904 (1978).

 Contributory negligence is no defense to suit seeking to hold an owner liable under § 767.01 providing that owners of dogs shall be liable for any damage done by their dogs;  however, defenses of assumption of risk and proximate causation are valid defenses under the statute.  Allstate Ins. Co. v. Greenstein, App. 3 Dist., 308 So.2d 561 (1975).

 Dog owner may not raise contributory negligence as such as defense to action for injuries brought under statute on liability of dog owners, although assumption of risk, usually based on provocation or aggravation of the dog, is permissible as defense.  English v. Seachord, App. 4 Dist., 243 So.2d 193 (1971), writ discharged 259 So.2d 136.

 12. Insurance 
 Plaintiff's injury from dog bite which occurred while insureds' dog was being transported in their automobile from their home to their place of business and while plaintiff was guest in automobile being driven by insureds' son arose out of use of automobile and was within defense coverage afforded by insureds' automobile liability policy.  National Indem. Co. v. Corbo, App. 3 Dist., 248 So.2d 238 (1971).

 13. Defenses--In general 
 Dog owner who is brought to trial pursuant to this section governing liability of dog owners has available to him only defenses expressed in statute, which provides that no dog owner shall be liable for any damages to any person or his property when such person shall mischievously or carelessly provoke or aggravate dog inflicting such damage, and that dog owner shall not be liable if he had displayed in prominent place on his premises easily readable sign including words "Bad Dog."  Donner v. Arkwright-Boston Mfrs. Mut. Ins. Co., 358 So.2d 21 (1978).

 14. ---- Dangerous instrumentality doctrine, defenses 
 Common-law independent contractor exception to dangerous instrumentality doctrine did not apply as defense in action by person bitten by dog against dog's owner;  disapproving Wendland v. Akers, 356 So.2d 368.  Wipperfurth v. Huie, 654 So.2d 116 (1995), rehearing denied.

 15. ---- Fireman's Rule, defenses 
 Common-law Fireman's Rule defense did not apply to cause of action based on §§ 767.01 and 767.04 governing dog owner's liability for damages by dogs. Kilpatrick v. Sklar, 548 So.2d 215, 74 A.L.R.4th 1111 (1989).

 16. ---- Assumption of risk and proximate cause, defenses 
 In employee's action against security systems corporation, which supplied guard dogs to employer, for personal injuries sustained when the employee leaped over fence in making good his escape from the guard dogs, defenses of assumption of risk and proximate causation were available to the security systems corporation with regard to the employee's claim under § 767.01 imposing liability on owners of dogs for any damage done by their dogs to sheep, other domestic animals, livestock, or to persons.  Rattet v. Dual Sec. Systems, Inc., App. 3 Dist., 373 So.2d 948 (1979), dismissed 447 So.2d 887.

 Assumption of risk and proximate causation may be raised as defenses in action based on dog bite.  Hall v. Ricardo, App. 3 Dist., 297 So.2d 849 (1974).

 Liability of dog owner under statute was based on obligation as insurer rather than on negligence, and contributory negligence, as such, was not defense. Knapp v. Ball, App. 3 Dist., 175 So.2d 808 (1965).

 The defense of contributory negligence or assumption of risk is available to a dog owner who is sued for personal injury caused by his dog, other than by biting.  Vandercar v. David, App. 3 Dist., 96 So.2d 227 (1957).

 While liability of a dog owner is based upon obligation as an insurer rather than upon negligence, and contributory negligence as such is not a defense, nevertheless, if an injured party unnecessarily and voluntarily puts himself in the way to be hurt, knowing the probable consequences, he may be deemed to have assumed the risk and to have induced his injury.  Vandercar v. David, App. 3 Dist., 96 So.2d 227 (1957).

 Under this section respecting liability of owners of dogs which bite any person, defense of assumption of risk can be raised.  Vandercar v. David, App. 3 Dist., 96 So.2d 227 (1957).

 17. Dangerous instrumentality doctrine, generally 
 Statute governing dog owner's liability for damages to person bitten provided kennel employee bitten by dog boarded for obedience training with exclusive statutory civil remedy against dog owner and superseded all defenses not specifically enumerated therein, including "repairman" or independent contractor exception to dangerous instrumentality doctrine.  Huie v. Wipperfurth, App. 5 Dist., 632 So.2d 1109 (1994), review granted 645 So.2d 456, approved 654 So.2d 116, rehearing denied.

 18. Provocation--In general 
 Provocation is an affirmative defense that must be proved by defendant in a dog bite case.  Freire v. Leon, App. 3 Dist., 584 So.2d 98 (1991).

 Careless provocation may be asserted as affirmative defense in action based on dog bite if there is sufficient proof to bring defendant within exculpatory provisions of statute.  Hall v. Ricardo, App. 3 Dist., 297 So.2d 849 (1974).

 19. ---- Sufficiency of evidence, provocation 
 Owners of dog were liable under dog bite statute, notwithstanding their argument at trial that child victim was not entitled to protection of statute because she had mischievously provoked dog, where argument was contrary to undisputed testimony of the only two eyewitnesses, victim and her mother. Freire v. Leon, App. 3 Dist., 584 So.2d 98 (1991).

 Where five and one-half-year-old minor, while lawfully upon dog owner's property, accidentally rode her bicycle over dog's tail, walked back to comfort dog, and was attacked by dog, dog owner was liable to such minor for injuries sustained, in view of fact that minor had not mischievously aggravated dog, and minor, as matter of law, could not be held liable for carelessly provoking dog.  Harris v. Moriconi, App. 1 Dist., 331 So.2d 353 (1976), certiorari dismissed 341 So.2d 1084.

 Action of nine-year-old girl, who wanted to assist in feeding dogs, in taking milk bone out of German shepherd's dish during feeding time, whereon dog bit girl, did not constitute a provocation so as to bring dog owners within exception from statutory liability for dog bites where the person bitten has mischievously or carelessly provoked or aggravated the dog.  Sand v. Gold, App. 3 Dist., 301 So.2d 828 (1974), certiorari denied 312 So.2d 752.

 Where defendant asserted that his dog had been mischievously or carelessly provoked or aggravated by minor who had been bitten but none of the witnesses described any conduct of child from which jury reasonably could infer that child had mischievously or carelessly provoked or aggravated the dog, defendant was liable under § 767.04.  Minisall v. Krysiak, App. 4 Dist., 242 So.2d 756 (1970).

 20. ---- Jury questions, provocation 
 The question of whether a person of any age mischievously or carelessly provokes or aggravates a dog, within the meaning of this section, is a question of fact for the jury, and the age of the person is only one of the factors to be considered in making the determination.  Reed v. Bowen, 512 So.2d 198 (1987).

 21. Signs of warning--In general 
 Tort immunity provided by this section to dog owner who displays easily readable signs with words "Bad Dog" in a prominent place on premises does not extend to dog owner who affirmatively directs business invitee to ignore the "Bad Dog" sign displayed on the premises.  Noble v. Yorke, 490 So.2d 29 (1986).

 Where owner had erected a prominent "Beware of Dog" sign on his property and party coming on property to take owner's boat out for a fishing trip had seen and understood the sign, owner was shielded from liability under this section for damages resulting from dog bite.  Stickney v. Belcher Yacht, Inc., App. 3 Dist., 424 So.2d 962 (1983), decision approved in part, quashed in part 450 So.2d 1111.

 Business owner was not liable to business invitee for injuries sustained when bitten by business owner's dog where business owner had posted numerous signs regarding dangerousness of dog.  Fusinski v. Robertson, App. 3 Dist., 391 So.2d 771 (1980).

 22. ---- Purpose, signs of warning 
 Purpose of requirement of this section that dog owner post "bad dog" sign in a prominent place and that sign be "easily readable" is to make certain that before dog owner will be relieved of liability, the attempt to give notice that bad dog is on the premises must be genuine, effective and bona fide. Carroll v. Moxley, 241 So.2d 681 (1970).

 23. ---- Easily readable sign of warning 
 Where three-year-old was incapable of reading "WARNING BAD DOG" sign, owner could not avoid liability imposed under this section on basis that "easily readable" warning sign had been posted.  Flick v. Malino, App. 5 Dist., 374 So.2d 89 (1979).

 For purposes of determining whether sign posted by dog owner provides actual notice so as to avoid liability under this section imposing liability for dog bites, "easily readable" means that plaintiff must have had ability and opportunity to read warning sign.  Flick v. Malino, App. 5 Dist., 374 So.2d 89 (1979).

 24. ---- Language of signs of warning 
 Conspicuously posted, easily readable English language "Bad Dog" sign protected owner of posted premises from liability for dog-bite, though adult dog-bite victim was unable to read or write English;  requirement that sign be "easily readable" required sign that was legible and capable of being read, rather than that any possible victim of dog-bite be capable of reading sign. Registe v. Porter, App. 2 Dist., 557 So.2d 214 (1990).

 An easily readable sign bearing the words "Beware of Dogs", displayed in a prominent place on premises of owner of dogs, was sufficient to relieve owner from liability for injuries inflicted by his dogs on a person lawfully upon owner's premises, though this section provided that such sign should include the words "Bad Dog", since the sole purpose of sign was to put the one entering premises on notice that there were dangerous dogs on the premises.  Romfh v. Berman, 56 So.2d 127 (1951).

 25. ---- Sufficiency to inform of risk assumed, signs of warning 
 Under this section providing that dog owner is not liable for injury caused by dog where injury results after notice is given by posting "bad dog" sign, not every sign, even if seen, is sufficient to put potential victim on notice of the risk he assumes by being present on the premises.  Carroll v. Moxley, 241 So.2d 681 (1970).

 Sufficiency of notice of "bad dog" should be determined by circumstances of each case.  Carroll v. Moxley,241 So.2d 681 (1970).

 26. Estoppel 
 Owners of dog were not equitably estopped from relying upon prominent "beware of dog" sign, which dog bite victim saw and understood, though victim, who was next-door neighbor, was invitee on premises.  Regueira v. Rafart, App. 3 Dist., 499 So.2d 937 (1986).

 Doctrine of equitable estoppel was available to dog bite victim to avoid owner's exemption from liability based on the presence of a "bad dog" sign where victim alleged that she had been told the main purpose of the sign was to keep trespassers from the property and that there would be no problems with the dog.  Godbey v. Dresner, App. 2 Dist., 492 So.2d 800 (1986).

 Doctrine of equitable estoppel applied to permit dog bite victim to seek damages from owners of property on which dog was kept and injury occurred despite the property owners' compliance with terms of this section, where dog bite victim's husband was told by property owner to ignore and disregard "Bad Dog" sign displayed on property, victim and her husband relied on that representation, and victim was injured as a result of that misrepresentation.   Noble v. Yorke, 490 So.2d 29 (1986).

 Property owners, who had posted a "Beware of Bad Dog" sign on front door of their home, were equitably estopped from relying on statutory defense for owners with such signs who are sued for damages suffered by persons bitten by owners' dog, where owners misrepresented that their dog was secure within an enclosure, owners expected plaintiffs to rely upon that misrepresentation, and plaintiffs changed their position and came upon the premises based upon that misrepresentation and were injured as a result.  Yorke v. Noble, App. 4 Dist., 466 So.2d 349 (1985), approved 490 So.2d 29.

 27. Pleading 
 Complaint in dog injury case as distinguished from dog bite case need not allege defendant's prior knowledge of his dog's vicious propensities. Josephson v. Sweet, App. 3 Dist., 173 So.2d 463 (1964), certiorari discharged 173 So.2d 444.

 28. Evidence 
 Even though defendant dog owner had been called to testify as adverse witness by plaintiff suing for damages for dog bite, defendant should have been allowed to give evidence in support of his answer and it was improper to direct verdict for plaintiff at conclusion of plaintiff's case.  Hall v. Ricardo, App. 3 Dist., 297 So.2d 849 (1974).

 Under evidence that plaintiff reinjured his back when he became frightened and jumped onto car for safety after owner's dog had growled from the owner's yard, and that the dog came to edge of car and put paws on it but did not attack plaintiff and left without being recalled by the owner, disputed issues of fact existed as to actual and proximate cause of plaintiff's injury and failure to direct verdict in favor of plaintiff in action brought under this section on liability of dog owners was not error.  English v. Seachord, App. 4 Dist., 243 So.2d 193 (1971), writ discharged 259 So.2d 136.

 29. Burden of proof 
 In action to recover for injuries sustained by minor when she was attacked by dog, defendant dog owner's assertion that dog had been mischievously or carelessly provoked by minor was in nature of affirmative defense, casting burden of proof on dog owner.  Harris v. Moriconi, App. 1 Dist., 331 So.2d 353 (1976), certiorari dismissed 341 So.2d 1084.

 30. Jury questions, generally 
 The question of whether person of any age mischievously or carelessly provokes or aggravates a dog within the meaning of this section is a question of fact for the jury and the age of the person is only one of the factors to be considered in making the determination;  disagreeing with Harris v. Moriconi, 331 So.2d 353 (Fla.App. 1 Dist.).  Reed By and Through Lawrence v. Bowen, App. 2 Dist., 503 So.2d 1265 (1986), approved 512 So.2d 198.

 Material issue of fact as to sufficiency of posting of warning sign precluded summary judgment for property owner in suit brought by police officer to recover damages suffered while fleeing from dogs on property in performance of official duties.  Kilpatrick v. Sklar, App. 3 Dist., 497 So.2d 1289 (1986), approved 548 So.2d 215.

 Jury question was presented as to whether actions of dog in protecting its owner on her private property from screaming intruder, who was flailing his arms at owner, met test of this section providing that owner of dog shall not be liable if dog bites person who mischievously or carelessly provokes or aggravates dog, even though it was not claimed that intruder had provoked dog itself.  Rosenfelt v. Hall, App. 5 Dist., 387 So.2d 544 (1980).

 In action to recover for dog bite injuries on theories that defendants were strictly liable as dog owners or that they were liable for allowing dangerous animals to occupy defendants' property, genuine issues of material fact whether defendants were owners of the dog, whether the attack took place on defendants' property and whether defendants had knowledge of vicious tendencies in the dog precluded summary judgment for defendants.  Manucy v. Manucy, App. 1 Dist., 362 So.2d 478 (1978).

 In action brought by three-year-old child against homeowner who, with her husband, since deceased, owner by the entireties property surrounded by fence bearing two clearly readable "bad dog" signs, to recover for bite by dog which was owned solely by husband, issue of fact as to whether widow failed to use reasonable care to protect child from dog precluded summary judgment.  Flick v. Malino, App. 1 Dist., 356 So.2d 904 (1978).

 31. Instructions 
 In personal injury action brought by babysitter against homeowner who, during an argument over payment for the babysitting, allegedly ordered her dog to attack plaintiff, causing plaintiff to run from house and fall in driveway, the trial court's instructions on plaintiff's statutory dog owner's liability count under this section were in accordance with the law and were certainly not so deficient as to constitute prejudicial error.  Thomas v. Wyatt, App. 4 Dist., 405 So.2d 1369 (1981).

 In action brought to recover for dog bite pursuant to this chapter governing responsibility and liability of dog owners, jury should not have been instructed separately on assumption of risk but should have been charged solely on defenses expressed in statute governing liability of dog owners, which provides that no dog owner shall be liable for any damages to any person or his property when such person shall mischievously or carelessly provoke or aggravate dog inflicting such damage.  Donner v. Arkwright-Boston Mfrs. Mut. Ins. Co., 358 So.2d 21 (1978).

 Instruction that in determining whether dog did any damage to plaintiff jury should consider whether actions of the dog were of such nature that reasonable and prudent person would have acted as plaintiff did improperly permitted jury to consider negligence of plaintiff in determining liability of owner of the dog, in action brought under this section on liability of dog owners. English v. Seachord, App. 4 Dist., 243 So.2d 193 (1971), writ discharged 259 So.2d 136.

 32. Verdict 
 In action for injury allegedly caused by defendant's dog, motion for new trial should have been denied, where jury returned general verdict for defendant, so there was no way of knowing if it resulted from assumed to be improper finding of careless provocation of dog or from finding that plaintiff's injury was not proximately caused by the dog.  Rosenfelt v. Hall, App. 5 Dist., 387 So.2d 544 (1980).

 33. Damages--In general 
 Where cause was submitted to jury on damages only, and, while certain damages were controverted, existence of broken arm and medical expenses therefore were not controverted, motion for new trial on basis of inadequate verdict should have been granted after jury returned verdict of zero damages in action by party injured by guard dog against parties having control of dog.  Altamore v. MGIC Development Corp., App. 3 Dist., 366 So.2d 1255 (1979).

 34. ---- Punitive damages 
 Where watch dog allegedly had been involved in two prior incidents and dog's owner was aware that dog had previously bitten one person who drove into owner's premises seeking roadway instructions at time when premises were closed to public, but it appeared that dog's owner never learned of second incident, no reasonable basis existed from which jury could have inferred wantonness, actual malice, deliberation, gross negligence or utter disregard of the law on owner's part, and thus customer, who was injured when watch dog jumped on him, knocking him to the ground, was not entitled to punitive damages.  Auto Safety Service, Inc. v. Martein, App. 4 Dist., 362 So.2d 455 (1978).

 Husband whose wife had been bitten by dog was not entitled to punitive damages under derivative claim against dog owners.  Moran v. Stephens, App. 4 Dist., 265 So.2d 379 (1972).

 35. ---- Derivative actions, damages 
 Where defendant had borne all medical expenses incurred in connection with minor plaintiff's being bitten by dog owned by defendant and there was no evidence offered to support claim for future medical expenses or claim for past and future loss of child's services, trial court did not err in granting defendant's motion for directed verdict as to mother's derivative claim for past and future medical expenses and for past and future loss of child's services.  Minisall v. Krysiak, App. 4 Dist., 242 So.2d 756 (1970).

 36. ---- Amount of damages 
 Award of $42,000 compensatory damages to customer and $10,000 to customer's wife on her derivative claim, for injuries sustained when watch dog jumped on customer, knocking him to the ground, were generous but were not such as to shock judicial conscience and District Court of Appeal could not therefore substitute its judgment for that of the jury.  Auto Safety Service, Inc. v. Martein, App. 4 Dist., 362 So.2d 455 (1978).

 Judgment awarding $1,000 to father of child bitten by dog was affirmed.    Whitman v. Kilpatrick, App. 1 Dist., 297 So.2d 321 (1974), certiorari denied 304 So.2d 128.

 37. Review 
 Record on appeal from order granting plaintiffs' motion for summary judgment as to liability in negligence action seeking damages for injuries caused by dog failed to conclusively establish that there was no genuine triable issue of material fact.  Mapoles v. Mapoles, App. 1 Dist., 332 So.2d 373 (1976).

 On appeal from order granting plaintiff's motion for summary judgment as to liability in negligence action seeking damages for injuries caused by dog, District Court of Appeal could not determine whether or not statute made owner absolutely liable for actions of dog since the issue was not raised by the pleadings and therefore was not legally presentable to trial court or District Court of Appeal.  Mapoles v. Mapoles, App. 1 Dist., 332 So.2d 373 (1976).
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